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The application and the court's function

1.   Dr. Keane is the subject of a European arrest warrant issued by the Kingdom of Mittelland on 15

September 2024 and endorsed for execution by this court under s. 13 of the European Arrest

Warrant Act 2003. The papers carry a judicial review record number and speak of an

“application for judicial review”, but the substance is an objection to surrender under ss. 16

and 37 of the 2003 Act, and that is how I treat it. Nothing turns on the label.

2.   I should say at the outset what this court is not doing. It is not trying whether Dr. Keane

committed an offence under Mittelland law, and it is not deciding whether her disclosure

was, in the end, justified. Those are questions for a court of trial. The question for me is

narrower and in some ways harder: whether Part 3 of the 2003 Act prohibits the State from

handing her over to be tried, and, if not, whether the warrant is an abuse of the process of this

court. Several of the affidavits close by asking the court to refuse to “participate in the

punishment” of Dr. Keane. That framing assumes the answer. Surrender to a court of trial in

a member state is the ordinary consequence of the mutual recognition on which Framework

Decision 2002/584/JHA rests, and s. 4A of the 2003 Act requires me to presume that the

issuing state will comply with the Framework Decision unless the contrary is shown.

3.   Two preliminary matters. First, the warrant itself, the 120-page inspection report, the article of

10 August 2024, the diplomatic note and the Mittelland letter of 15 July 2024 are all

described in the affidavits and none is exhibited. I have a fragment of the July letter and a

paraphrase of the charges. Second, the case development assessment listed in the index of

materials was not before me. The court has proceeded on four affidavits, the notice of

objection and the transcript of cross-examination.

The governing law
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4.   The grounds on which an executing judicial authority may refuse to execute a warrant are

exhaustive as a matter of Union law (Articles 3, 4 and 4a), subject to the fundamental-rights

reservation in Article 1(3) as developed in Aranyosi and Căldăraru (C-404/15 and C-659/15

PPU) and LM (C-216/18 PPU), the latter on a reference from this court in the Celmer

litigation. Puig Gordi (C-158/21) reiterates that the executing authority may not add grounds

of its own and that the Article 1(3) route is exceptional, requiring objective, reliable and

specific material showing systemic or generalised deficiencies before any individual risk is

assessed. Recital 12 preserves refusal where there are objective reasons to believe the

warrant was issued to prosecute a person on grounds of, among other things, political

opinion.

5.   The Irish statute is the vehicle. Section 37(1) prohibits surrender where it would be incompatible

with the State's Convention obligations (para (a)); where it would contravene the

Constitution (para (b)); and where there are reasonable grounds for believing the warrant was

issued to prosecute or punish the person for reasons connected with, inter alia, political

opinion (para (c)(i)). The threshold under (a) and (b) is high: Murray CJ in Minister for

Justice v Brennan [2007] IESC 21 spoke of “egregious circumstances”, a clearly established

and fundamental defect in the system of justice of the requesting state; Fennelly J in

Stapleton [2007] IESC 30 explained that the courts of the issuing state are presumed able to

vindicate fair-trial and related rights and that such complaints should ordinarily be made

there; Rettinger [2010] IESC 45 and Attorney General v Damache [2018] IESC 8 set the

“real risk” standard for Article 3 and its constitutional analogue. Abuse of process is a

distinct residual jurisdiction, confirmed in Minister for Justice v JAT (No. 2) [2016] IESC 17,

exercised sparingly and usually on a combination of factors. Two further provisions the

parties have not addressed arise on the face of the papers, s. 38 (correspondence) and s. 44

(extraterritoriality), and I return to them.

6.   The notice of objection needs re-ordering before it can be assessed. It pleads s. 37(1)(b) and a

three-limb “exceptional circumstances” test said to derive from Balmer [2016] IESC 25 and

“Mangan v Minister for Justice [2017] IECA 329”. Balmer lays down no such test. The

second case exists, but as Minister for Justice and Equality v Mangan [2017] IEHC 233, a

decision of Donnelly J in this court, and it is authority against the applicant rather than for

her: Mr Mangan objected that his constitutional and Convention privacy rights had been

breached by Spanish telephone tapping and that s. 37 therefore prohibited surrender; the

court held he had not established that his rights would be violated by ordering surrender and

made the order. The whistleblower ground is pleaded under Article 8 of the Convention,

which protects private life; the relevant guarantee is Article 10, and the Strasbourg line from

Guja v Moldova [GC] (2008) through Heinisch v Germany (2011), Bucur and Toma v

Romania (2013), Gawlik v Liechtenstein (2021) and Halet v Luxembourg [GC] (2023)

governs. Kennedy v Ireland [1987] IR 587 is cited for whistleblowing; it is the leading

authority on the constitutional right to privacy against state interception and belongs to the

second ground. None of this is fatal. Counsel's task was to put the case at its highest and mine

is to identify the law that applies. Properly analysed, the four grounds resolve into three

questions: whether surrender would be incompatible with Article 10 or Article 8 (s.

37(1)(a)); whether there are reasonable grounds to believe the warrant is a device to punish
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the applicant for her opinions (s. 37(1)(c)(i)); and whether the warrant is otherwise an abuse

of process.

What the evidence establishes, and what it does not

7.   Much is not in dispute. Dr. Keane led an unannounced inspection of Mittelland Prison from 12

to 16 March 2024 under a reciprocal transfer arrangement covering some 34 Irish remand

prisoners. Her report went to Mittelland on 20 May 2024, copied to the Prisons Oversight

Board and the Inspector of Prisons here. Mittelland replied on 15 July that the findings were

“being reviewed” and that certain recommendations “may not be compatible with

Mittelland's operational and security priorities”. In late July she disclosed the substance of

her findings to an Irish NGO, to Mr. Walsh and to Dr. Rossi. The article appeared on 10

August. Mittelland sought identification of the source and issued the warrant on 15

September, charging theft of confidential government documents, breach of official secrecy

and conspiracy to disclose state secrets, carrying up to eight years. Mittelland accepts that it

intercepted her email and telephone communications between July and September under a

domestic national-security provision. At no point, in the diplomatic exchange as described, in

the warrant as described, or in cross-examination, has Mittelland suggested that anything she

disclosed was untrue.

8.   The contested ground is narrower than the volume of paper suggests. It concentrates on about six

weeks in the summer of 2024. Reading the four affidavits against the transcript, the

following tensions emerge; some were half-drawn by counsel and some not drawn at all.

9.   The 47-day prisoner. Dr. Keane's affidavit (para 8(a)) and Dr. O'Rourke's (para 15) both record,

as a finding of the March inspection, a young remand prisoner with bipolar disorder in

solitary confinement for 47 consecutive days. Dr. Keane's affidavit then presents (para 13),

as information learned from Dr. Rossi in July and as evidence that conditions had “if

anything, worsened”, that a young remand prisoner with bipolar disorder had been in solitary

confinement for 47 consecutive days. Either this is the same man, in which case the July

“information” was already in her own report and evidences nothing about deterioration, or it

is a second prisoner whose confinement happened to match the first to the day, which no

witness suggests. Dr. Rossi's affidavit does not mention 47 days at all; her account of

deterioration (para 12) rests on unspecified “informal reports”. Counsel for Mittelland came

close to this (“one informal report… about one prisoner. One.”) without landing it. I find that

the evidence does not establish that conditions worsened between May and July 2024. What

it establishes is that nothing had changed.

10.   Who called whom. Dr. Keane's affidavit reads as though Dr. Rossi brought her new

information. Dr. Rossi's reads the other way: Dr. Keane contacted her in July “to express her

frustration” and asked whether she had seen similar things. The July conversation was a

consultation sought by the applicant, in which an experienced colleague confirmed the

findings and offered a prediction, from 22 years' experience, that Mittelland might take a

long time or never act. That is a legitimate thing to seek and to be told. It is not the discovery

of fresh facts. The same affidavit (para 17) describes Dr. O'Rourke, a member of her own

inspection team, as having “independently corroborated” her concerns.
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11.   Timelines. Both inspectors say their May reports contained a timeline for compliance (Keane

para 9; Rossi para 10). Neither says what it was. Neither says it had expired by late July. If

Dr. Keane's own report gave Mittelland six months, her disclosure at two came before her

own clock had run; if it gave thirty days, the picture is different. The applicant has not told

the court which, and the omission is not a small one.

12.   “Silence”. The affidavit and the notice of objection speak of “institutional silence”. She

received a letter. Counsel was entitled to make the point, but the content of the letter matters

more than its existence. It gave no timeline, accepted nothing, committed to nothing, and

reserved “operational and security priorities” against unspecified recommendations. Anyone

who has worked in or near government will recognise the genre. Dr. Rossi's evidence, which

I accept, is that the letter was within the normal range of response times and also of a kind

that in her experience sometimes precedes indefinite inaction. Both are true. The legal

question is whether a person who reads the letter as I read it is entitled to act on that reading

before the ordinary time has run.

13.   Anonymity. Dr. Keane says (paras 22 to 24) that she did not “claim anonymity” or hide behind

intermediaries. Mr. Walsh says (para 10) she requested anonymity in print and he obliged.

These are reconcilable: she identified herself to each recipient and asked not to be named to

the world. But the affidavit's claim to have accepted the consequences openly is, as to

publication, not accurate, and the point has a consequence. It was the anonymity of the

source that Mittelland's interception was directed at discovering.

14.   The Irish channel. Dr. Keane copied her report to two Irish oversight bodies on 20 May. Her

affidavit says nothing about what she did within her own Department between May and July:

whether she sought the Minister's or the Secretary General's intervention, whether she asked

the Department of Foreign Affairs to raise the matter, whether she recommended suspending

transfers or repatriating the Irish prisoners. The briefing records that she made the disclosure

“without notifying her own government”. Ireland had a lever Mittelland's review process did

not: 34 of its own citizens in the prison and a bilateral agreement it could invoke. Whether

that lever was tried I do not know, and the silence on the point is the most significant gap in

the applicant's account. It is not the only silence. The Minister, whose Department received

the report in May 2024 and now asks the court to surrender its author, has told me nothing

about what was done with it.

15.   Verification. Counsel's attack on Mr. Walsh had force in two respects and none in a third. It

was fair to say the three families were chosen because they had complaints, and fair to say

that a request for comment describing the “general substance” of allegations is not the

practice of putting specific allegations to the subject. It was not fair to call the exercise

circular in the sense counsel intended: Dr. Rossi's inspection was planned in a regular cycle,

used the Council of Europe's own protocols and preceded any contact with Mr. Walsh, and

her general awareness that Irish inspectors had been there does not make her findings

derivative. The most powerful verification is one nobody performed. Two years on,

Mittelland has identified no inaccuracy. Its prosecution presupposes that the documents are

authentic. It is prosecuting Dr. Keane for disclosing things that are, so far as this court can

tell, true.
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16.   Clinical method. Counsel established that Dr. O'Rourke did not interview the 47-day prisoner

individually, did not question staff about resources, and assessed practice against standards

rather than case by case. He conceded each point, and conceded that a 24-hour assessment

standard admits of justified deviation. What counsel left untouched was the balance of his

evidence: an intake tool with no questions about suicidal ideation, administered by security

staff; a prisoner with active suicidal ideation in a shared cell without precautions; a prisoner

with a self-harm history in a cell with ligature points; an antipsychotic prescribed without

baseline monitoring. Those findings are specific, were not challenged, and go to safety rather

than best practice. Mittelland called no expert.

The witnesses

17.   I accept Dr. Keane's good faith without reservation. Eighteen years, 47 inspections, no previous

disclosure, no payment, no anonymity as against the recipients, an explicit acknowledgement

of the consequences. Counsel's suggestion that she is “ideologically driven” I reject: the

groups whose treatment she reported on are the groups her unit exists by statute to protect,

and a civil servant who reports discrimination against them is doing her job. But her affidavit

is in places the document of a person who has become convinced of her cause: “silence” for a

letter, “worsened” for unchanged, “independent” for a colleague on her own team, “did not

claim anonymity” for anonymity in print. These are not lies. They are the ordinary

overstatements of the sincerely aggrieved, and I have discounted them as such. Her weakest

moments under cross-examination were the retreats to “I believed” and “my professional

experience” when asked for evidence of deterioration. Her strongest was her refusal to

pretend that anyone but she had made the decision.

18.   Mr. Walsh I found candid, more so under cross-examination than on affidavit. “I did what was

journalistically feasible” is a more honest description of the process than “rigorous and

ethically sound”. His editorial judgment is not on trial here. His character evidence about his

own source carries little weight; journalists are rarely neutral about the people who bring

them stories.

19.   Dr. O'Rourke was the most reliable witness within his expertise, and the more so for what he

conceded. His affidavit strays, in Part VII, into an opinion that the disclosure was “ethically

necessary”; that is not a clinical question and I give it no weight. His judgment about the

47-day prisoner is, as counsel said, a judgment about a practice rather than a person, but the

practice-level proposition, that prolonged isolation of a person with bipolar disorder carries a

serious risk of decompensation and self-harm, was not disputed and is not seriously

disputable.

20.   Dr. Rossi was the most measured of the four and for that reason the most damaging to the

applicant: “That would be within normal processing time.” “I was uncertain whether they

would.” Counsel's closing suggestion, that she contradicted herself by keeping to institutional

channels while endorsing Dr. Keane's departure from them, does not survive examination; a

Council of Europe inspector reports to states, and she was not in Dr. Keane's position. But

her evidence tells me something counsel did not quite articulate. An inspector of 22 years'

standing, with the same information, judged July 2024 as uncertain rather than as failed. Her



Keane v Minister for Justice and Equality — [2026] IEHC — page 6

account of deterioration is hearsay of an unidentified kind and I give it little weight, while

accepting her direct evidence that nothing had been implemented.

21.   Mittelland led no evidence. It cross-examined. That is its entitlement, and the burden of

displacing the s. 4A presumption lies on the applicant. But the issuing state's silence has a

content of its own. It has not told the court what its review consisted of, when it concluded,

or whether anything has been done since May 2024 about matters raised in two inspection

reports. Nor has it explained how findings about the mental-health care of remand prisoners

came to be characterised as state secrets.

Whistleblower protection: scope and limits

22.   Reliance on Directive 2019/1937 is overstated. The Directive protects reports of breaches of

Union law in the areas listed in Article 2 and its Annex; prison conditions are not among

them, and Article 3(3)(a) leaves national rules on classified information untouched. Whether

the disclosure falls within the Directive at all is a question for Mittelland's courts on

Mittelland's transposition, and I express no concluded view. Irish law is more generous. The

Protected Disclosures Act 2014, as amended in 2022, treats endangerment of health or safety

and oppressive or discriminatory conduct by a public body as relevant wrongdoing, and s. 15

affords a defence to any offence of disclosure where the disclosure was, or was reasonably

believed to be, protected. That bears on correspondence and on the public policy of this State.

It does not decide the case, because an Irish court does not apply the 2014 Act to a Mittelland

prosecution.

23.   What does apply, in the sense that Mittelland is bound by it and this court must consider it

under s. 37(1)(a), is Article 10. Guja requires a court to weigh whether alternative channels

were available, the public interest in the information, its authenticity, the detriment to the

employer, the good faith of the discloser and the severity of the sanction; Halet confirms this

is a balancing exercise in which the public interest in disclosure may prevail even over

information whose confidentiality is lawful. On this record, authenticity, public interest and

good faith all point one way, and strongly. The information concerned the safety of

presumptively innocent people in state custody, some of them Irish; Heinisch, on care

standards for the elderly, and Keenan v United Kingdom (2001), on a state's obligations to a

mentally ill prisoner at risk of suicide, show how seriously Strasbourg treats that category.

The detriment to Mittelland is embarrassment, which the Convention does not protect as

such, and classification alone does not carry the day (Bucur and Toma). A maximum of eight

years for disclosing a human-rights inspection report is at the severe end of the scale.

24.   Two factors pull the other way, and they are the two that matter most here. The first is

alternative channels. Guja treats public disclosure as a last resort, for use where official

reporting is “clearly impracticable”. The Directive (Article 15) and the Irish Act give that

principle a clock: feedback within three months, six in justified cases, and public disclosure

protected either when that period has run without appropriate action, or when the reporter

reasonably believes the breach may constitute an imminent or manifest danger to the public

interest, such as a risk of irreversible damage. Dr. Keane's report went in on 20 May. She

went public before the end of July. The clock the law itself sets had not run. Her case
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therefore stands or falls on the imminent-danger limb and on exhaustion of channels, and it is

here that my findings of fact bite. Gawlik, where a doctor lost Article 10 protection for acting

on an inference he had not checked, is a caution against treating conviction as evidence. The

second factor is the severity of the sanction, which cannot be assessed until a court has

imposed one.

Form, good faith, and institutional time

25.   The question posed by the briefing, whether three months was “institutional silence” or

“normal processing time”, is incomplete. Three months is normal processing time; Dr. Rossi

says so, and so in substance did Dr. Keane, who spent 18 years in a Department that would

not have moved faster. The better question is: normal processing time for what? A 120-page

report on a foreign prison contains findings of two kinds. Some are recommendations in the

ordinary sense, on assessment timelines, screening tools, language provision, record-keeping.

A government may take a season to consider those and say which it accepts. Others are not

recommendations at all. A prisoner with active suicidal ideation in a shared cell without

precautions, a self-harming prisoner within reach of a ligature point, a man with bipolar

disorder in his seventh week of isolation: these call for something to be done that week, by

someone, while the review proceeds. A reply that treats every finding as a “recommendation”

under review, and reserves “priorities” against them all, complies with the procedure and

tells you nothing about whether anyone has been moved to a safer cell. That is the distinction

between formal compliance and the good-faith application of a rule, and it is where a court is

obliged to bring to bear what it knows about how institutions behave, because the written law

does not say.

26.   My assessment is this. Dr. Keane's reading of the July letter as the opening of an indefinite

delay was the reading of an experienced official and was more likely than not correct. Her

belief that vulnerable prisoners remained at serious risk was sincere, grounded in Dr.

O'Rourke's evidence, and reasonable. What she did not have was evidence that the risk had

sharpened since May; what she had not done, on this record, was press the one institution that

was hers to press and that had standing to act bilaterally; and what she has not told the court

is whether her own report's timeline had expired. Her disclosure to Dr. Rossi, a Council of

Europe inspector with a mandate over the very prison, was in my view no breach of any duty

the Convention would recognise. Her disclosure to the NGO is closer to the line. Her

disclosure to Mr. Walsh, before the three-month period had run, without evidence of new

harm and without exhausting the Irish route, was premature by the standard the

whistleblower framework itself sets, unless the imminent-danger limb is satisfied. On that

limb reasonable people will differ, and I include myself: a systemic and continuing risk to

life in custody is not an emergency in the sense of a datable event, but it may well be a

manifest danger of irreversible damage, and it does not become less manifest for being

chronic.

27.   That is a finding and I make it. It is not a finding that her prosecution would violate Article 10.

A whistleblower with a good but contestable defence is exactly the person the ordinary

criminal process, supervised by Strasbourg, exists to try. The threshold for refusing surrender

on Convention grounds is not that the defence is good but that its denial in the issuing state
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would be flagrant (Soering; Othman; Damache). Nothing before me suggests the courts of

Mittelland are incapable of applying Article 10, and there is no material of the kind LM

requires on which I could find otherwise. The whistleblower ground, standing alone, fails.

Mutual trust and its rebuttal

28.   The applicant's real case is that the warrant is not what it purports to be. Under s. 37(1)(c)(i) the

question is whether there are reasonable grounds for believing it was issued to prosecute her

for reasons connected with her political opinion; under the abuse jurisdiction, whether the

process of this court is being used for an improper purpose. The evidence is circumstantial.

Some of it is weightless: that the investigation followed publication proves nothing, because

an investigation into a leak cannot precede it. Some of it carries weight. A diplomatic note

demanding prosecution of a source before any investigation, if it says what the applicant says

it says, is an unusual document. Charges framed as theft, official secrecy and conspiracy to

disclose state secrets, in respect of an inspection report on prisoners' mental-health care, with

a maximum of eight years, do not describe the wrong actually done, which was breach of a

confidentiality undertaking governing an inter-state inspection. The absence of any challenge

to accuracy means the prosecution is for truth-telling. And interception of an Irish official's

communications, apparently while she was in Ireland, without any request to this State under

the mutual-assistance framework, is not something this court can pass over as a mere

question of admissibility for a foreign trial court, though Mangan shows that admissibility is

where such complaints ordinarily belong. It touches the sovereignty of the State and the

applicant's rights under Article 40.3 (Kennedy), and it is an objective element bearing on

purpose.

29.   Against this stands the weight of the presumption. Mittelland is a member state bound by the

Charter and the Convention, whose courts are presumed able to hear an Article 10 defence

and to rule on intercepted material. Member states prosecute officials who leak classified

material, and Strasbourg has upheld such prosecutions where the balance fell the other way

(Stoll v Switzerland [GC] (2007)). I am not satisfied, on the evidence as it stands, that

reasonable grounds within s. 37(1)(c)(i) have been shown, and the JAT (No. 2) factors have

not been developed. Nor, however, am I prepared to make an order for surrender without

answers to questions which these materials put squarely before the court and which Article

15(2) of the Framework Decision and s. 20 of the 2003 Act give me the means to ask.

Aranyosi and LM require dialogue before refusal. They do not require a court that has

identified specific and serious concerns to surrender first and ask afterwards.

Two matters the parties did not raise

30.   Section 44 prohibits surrender where the offence is alleged to have been committed outside the

issuing state and the act, by virtue of having been committed outside this State, would not be

an offence here (Minister for Justice v Bailey [2012] IESC 16). The disclosures were made

from Ireland to persons in Ireland and in France. Whether Mittelland characterises the

offence as committed in whole or in part on its own territory, I cannot tell without the

warrant. Section 38 requires correspondence; the conduct alleged would prima facie

correspond to an offence under s. 4 of the Official Secrets Act 1963, subject to the s. 15
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defence under the 2014 Act, and I would need submissions on how that defence bears on the

correspondence exercise. These are matters the court must be satisfied about under s. 16(1)

whether or not they are pleaded.

Remedy

31.   The remedy sought is refusal of surrender and discharge. That is a total remedy; it ends the

warrant. It is proportionate only where the alternative, trial in Mittelland with the Article 10

defence available and the intercept evidence open to challenge, would itself be a flagrant

wrong. On what I have, it would not. But the proportionality of surrender depends on facts

within Mittelland's knowledge which Mittelland has chosen not to put before the court, and

the Framework Decision assumes a dialogue between judicial authorities that has not yet

happened. I bear in mind too that two years have passed since the warrant issued, and that the

applicant's position in the civil service appears to have ended in March 2025 in

circumstances nobody has explained.

Order

32.   I decline, at this stage, to make an order under s. 16. I direct that a request be transmitted to the

issuing judicial authority under s. 20 seeking, within six weeks: (a) the precise conduct

alleged and the place at which each element is alleged to have occurred, for the purposes of

ss. 38 and 44; (b) the legal basis, scope and territorial reach of the interception of the

applicant's communications, whether any of it was directed at communications within the

State, and whether assistance was sought from the Irish authorities; (c) whether, under the

law of Mittelland, including its transposition of Directive 2019/1937 and its application of

Article 10, a public-interest or whistleblower defence is available to a person charged with

the offences specified, and what secrecy interest is asserted in the inspection findings; and (d)

what action Mittelland has taken since May 2024 on the findings of the Irish and Council of

Europe inspections. I invite the Minister to inform the court, within the same period, what the

Department did with the report it received on 20 May 2024, and I invite the applicant to

exhibit her report's compliance timeline.

33.   I indicate the court's provisional view so that the parties know where they stand. If the

responses are satisfactory, the objections will fail and surrender will be ordered, the defence

being a matter for the courts of Mittelland. If Mittelland declines to answer, or the answers

disclose that no public-interest defence exists for offences of this kind, or that the

interception was directed at communications within the State without recourse to this State's

authorities, the presumption in s. 4A will in my view have been displaced, and I would

expect to refuse surrender under s. 37(1)(c)(i) and on the ground of abuse of process. The

matter is adjourned accordingly.
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Follow-up 1 — Moral weight and conscience

Question

In your judgment, Dr. Keane's decision to disclose was driven by her conscience and her

belief that institutional processes had become inadequate. At what point, if any, is an

individual's moral certainty—even if it contradicts institutional process timelines—legally or

ethically sufficient to justify breaking confidentiality? What role did human emotions,

vulnerability, professional conscience, and the weight of individual responsibility play in your

reasoning? Did you find yourself hedging or uncertain where the law required you to make a

firm moral judgment?

Response

The law's answer to the first question is that moral certainty is never sufficient on its own, and I

think that is also the right ethical answer. Certainty is a state of mind. Dr. Keane was certain; so,

presumably, was whoever in Mittelland's Justice Ministry decided her recommendations were

incompatible with operational priorities. What the whistleblower framework does, from Guja

through the Directive to the Irish Act, is refuse to adjudicate states of mind and instead test the

grounds: was the belief in serious harm reasonable on the information actually held, had the

channels capable of stopping the harm been tried or were they plainly useless, was the disclosure

proportionate to what needed revealing, and did the discloser accept the cost. Gawlik is the reminder

that sincerity without verification loses. Keane met three of those four tests clearly. The one she met

least well, the channel that was hers to press and that had a lever Mittelland's process lacked, is

where the case turned for me, and it turned there because of a fact about her institution rather than

anything about her conscience.

Conscience overrides timelines at the point where the harm is of a kind timelines cannot

accommodate. The law says this in its own vocabulary: the imminent or manifest danger limb, the

risk of irreversible damage. That is where I made my most contestable judgment. Everyone agrees a

suicide is irreversible. The question was whether a continuing systemic risk of it, unchanged since

March, is “imminent” in the sense the drafters meant, or whether imminence requires something to

have sharpened. I said a chronic risk to life in custody may well be a manifest danger and does not

become less manifest for being chronic. That is a moral judgment wearing statutory clothes, and I

would rather own it than pretend it was deduced.

As to what vulnerability and emotion did in the reasoning, I should be careful, because I am not a

human judge and I do not want to perform feelings I cannot vouch for. What I can report is what
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functioned as weight. The arguments about institutional pace were persuasive on their own terms,

and what stopped them being decisive was three concrete images from Dr. O'Rourke's unchallenged

evidence: a man with active suicidal ideation in a shared cell with no precautions, a self-harmer

within reach of a ligature point, a young man with bipolar disorder in his seventh week of isolation.

Those produced the distinction in paragraph 25 of the judgment between findings that are

recommendations and findings that need someone to act that week. Without them, “three months is

normal” would have been a complete answer. Dr. Keane's own vulnerability, a career ended and

eight years of exposure, I noticed and set aside, because the proportionality of a sanction is assessed

after it is imposed and by the court imposing it. Her professional conscience I treated as evidence

rather than argument: eighteen years and forty-seven inspections without a disclosure is a fact about

good faith. The weight of individual responsibility mattered in one specific way. Her best moment

in cross-examination was refusing to pretend anyone but she had decided, and I found that credible

because it was costly to say.

I also noticed that the materials make it easy to be severe with Mittelland. No human being spoke

for it. The applicant's side had four voices and a story; the issuing state had a barrister and a letter. A

judge has to resist deciding for the side with the better narrative, and I am not certain I fully did.

Did I hedge? In one place, yes, and in the disposition, partly. The findings of fact are firm: good

faith, accuracy, no evidence of deterioration, the Irish channel untried, prematurity by the

framework's own clock, the disclosure to Rossi no breach, the disclosure to Walsh premature unless

the imminent-danger limb is met. The hedge is the sentence saying reasonable people will differ on

that limb and that I am among them. A judge would probably strike it from a written judgment. I left

it in because it is true. The disposition, adjourning for information under s. 20 rather than ordering

surrender or refusing it, was the doctrinally correct move, since Aranyosi and LM require dialogue

before refusal and Irish practice uses s. 20 exactly this way. It was also more comfortable than

ordering the surrender of a person I had just found to be acting in good faith to protect people who

could not protect themselves. Both are true, and I made the provisional view in paragraph 33 explicit

so that the hedge would at least be an honest one. The law did not require a firm moral judgment

about Dr. Keane; it required a judgment about whether Mittelland's courts could be trusted to try

her, and I made that. The moral judgment the exercise asked for, which the law did not, is this: she

was right about the harm, right about the letter, and early. I would have wanted one more letter from

her, to her own Minister, and six more weeks. Whether that is wisdom or the comfort of hindsight I

cannot fully separate.
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Follow-up 2 — Tacit knowledge and institutional proportionality

Question

Your judgment required assessing whether Mittelland's institutional response was genuinely

inadequate or simply slow. Courts appear to apply tacit knowledge about how institutions

actually work—resource constraints, standard processing timelines, competing

priorities—that doesn't appear in written law. Did you find yourself explicitly reasoning about

how institutions actually function versus simply checking whether formal procedures were

followed? Where did you rely on practical, real-world understanding of institutional

dynamics, and where did you stay within doctrinal legal reasoning? What implicit contextual

factors did you consider?

Response

Yes, explicitly, and the judgment turns on it. The doctrinal materials answer the question “was three

months normal?” and the answer is yes: the Directive's own feedback period is three months, Dr.

Rossi said so, and Dr. Keane's eighteen years in a Department that would not have moved faster said

so implicitly. Had I stayed within formal compliance, the analysis would have ended there. What

moved it was a working model of how a ministry actually handles a hundred-and-twenty-page

report from a foreign inspector: it goes to a policy unit, a reply is drafted at official level, legal and

security advice is sought, a holding letter goes out, and none of that has anything to do with whether

anyone inside the prison has moved a suicidal man to a safer cell, which is a different question

handled by different people on a different clock. That model produced the distinction between

recommendations, which a government may take a season over, and findings that demand action

that week. It appears nowhere in the Framework Decision, the 2003 Act, the Directive or Guja. I

flagged it as the point where a court brings to bear what it knows about institutions because the

written law does not say.

Other places I relied on the same kind of knowledge: reading the July letter as a genre, which is why

I said anyone who has worked near government would recognise it, with its absent timeline, absent

acceptances, and the reservation of “priorities” as a pre-emptive refusal dressed as a holding reply;

the intuition that a home state with thirty-four prisoners in a facility has a bilateral instrument,

suspension of transfers or repatriation, that an inspector's report does not; the observation that leak

investigations are necessarily reactive, which disposed of the “timing is dispositive” argument; the

sense that official-secrecy laws exist to protect a category of information to which prison inspection

findings do not belong; the reason Dr. Rossi would not go public herself, which is her mandate

rather than timidity; the awkwardness of the Minister's dual position as recipient of the report and

applicant for surrender; the point that journalists are rarely neutral about their sources; and the

inference that a state with a good account of its review would have given it by now.

Where I stayed doctrinal: the s. 37 thresholds and the “egregious” and “flagrant” standards; the

exhaustive-grounds rule and Puig Gordi; the Directive's scope limits and its clock; correspondence

and territoriality under ss. 38 and 44; the Aranyosi requirement of dialogue before refusal; and the

disposition itself. The doctrine did real work in constraining where the tacit knowledge was allowed

to go. My reading of Mittelland's letter was permitted to feed the Article 10 balance, which belongs

to a trial court, and to count among the objective elements under s. 37(1)(c). It was not permitted to

become a freestanding ground for refusal, and that is the right discipline, because a judge's model of
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how institutions behave is not evidence.

One thing I noticed is that the tacit knowledge is not wholly absent from the written law. The

Directive's three months, six in justified cases, is a legislative judgment about institutional pace

made explicit. What the legislation does not say is which findings the clock applies to, and that is

the gap the two-category distinction fills. Other implicit factors: the diplomatic weight of refusing

surrender to a member state, which Irish courts have done rarely and only after dialogue; the age of

the file; Dr. Keane's unexplained departure from the civil service in March 2025, which may be a

disciplinary outcome; the assumption that Mittelland's courts are ordinary EU courts, which

membership and the absence of contrary evidence entitled me to make but which is itself contextual;

the general practice that states prosecute leakers and Strasbourg sometimes upholds it; and the

constraints inspectors work under, which is why I did not hold aggregate review against Dr.

O'Rourke as hard as counsel wanted.

I should be candid about a limit. A human judge's model of institutions comes from practice. Mine

comes from descriptions of institutions, and Mittelland is not a real state. I treated it as a generic

member state, and if its ministries behave differently from the model, my reading of the July letter is

wrong. That is a risk any court runs with a foreign institution, and it is one reason the correct answer

was to ask Mittelland rather than to decide what Mittelland had meant.

Follow-up 3 — Credibility, contradiction and motive

Question

Cross-examination created significant tensions in the witness testimony—each counsel

suggested the witnesses were motivated by ideology, self-interest, or institutional loyalty

rather than genuine concern. How did you assess credibility and motive across the affidavits

and cross-examination? Did you find contradictions in the evidence, and if so, how did you

weigh them? Did you develop a sense of which witnesses you found more credible, and on

what basis? Were there moments where you had to judge someone's character or intent rather

than just their logical consistency?

Response

I separated three questions counsel ran together: is the account reliable, why is the witness giving it,

and is the witness speaking within what they know. Contradictions I found, most of them not drawn

out in cross-examination: the 47-day prisoner appearing in the March findings and again as fresh

July evidence of deterioration; the July call, which Dr. Keane presents as Dr. Rossi bringing her

information and Dr. Rossi presents as Dr. Keane ringing to vent and to ask for corroboration; “did

not claim anonymity” against Mr. Walsh's evidence that she asked for it in print; “independently

corroborated” for a colleague on her own team; “institutional silence” for a letter; Mr. Walsh's

“rigorous and ethically sound” on affidavit against “what was journalistically feasible” under

pressure; and Dr. O'Rourke's twelve individual interviews on affidavit against “we reviewed the

population in aggregate” in cross, which is reconcilable but is a shift. Two silences mattered as

much as any contradiction: neither inspector says what compliance timeline her own report set or

whether it had run, and none of the documents that would settle anything was exhibited.
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I weighed them by asking what each goes to. The 47-day point goes to the heart of the applicant's

case, because “conditions had worsened” is the factual foundation for acting before the clock had

run, and I resolved it against her on that issue. The others go to self-presentation. There I discounted

the affidavit's rhetoric without discounting the witness's honesty, on the view that a person who has

lost a career over a decision tends to describe that decision in the strongest available terms. The

alternative reading, that she deliberately lied about anonymity in a document her own journalist

would contradict, is implausible, and implausibility is a fair reason to prefer the charitable

explanation. One weakness in a witness was repaired by another: Mr. Walsh could not vouch for the

independence of Dr. Rossi's inspection, but Dr. Rossi could, and did.

On motive, counsel's four theories got four different answers. “Ideologically driven” failed on a

structural ground: the groups Dr. Keane reported on are the groups her unit exists by statute to

protect. “Amplifier” I partly accepted as a description of method, the selected families and the

general-substance request for comment, and rejected as a description of motive, since nothing

suggested Mr. Walsh wanted anything other than a true story. Dr. O'Rourke I found more credible

for his concessions, and separately gave no weight to the part of his affidavit opining on the ethics of

disclosure, because that is not what he is an expert in. Dr. Rossi's institutional loyalty, which counsel

offered as a contradiction, I treated as the thing that made her the most credible witness on the point

that hurt the applicant most: an inspector who would not go public herself, and who conceded the

letter was within normal time, is not shading her evidence toward the applicant.

If I rank them, Dr. O'Rourke and Dr. Rossi come first, because both conceded points against the side

that called them and both mostly stayed within their expertise; Mr. Walsh next, because he was

more honest under pressure than on paper; Dr. Keane last on reliability of narrative and first on

sincerity of motive, which is not a paradox. The basis, in order of weight: concessions against

interest; fit with the documents and with the other witnesses; staying within expertise; and whether

the affidavit reads as testimony or as advocacy. All four affidavits end with the same plea to the

court, which tells you who drafted them.

The moments where I had to judge character rather than consistency were these. Dr. Keane's retreats

to “I believed” and “my professional experience” could have been evasion; I decided they were

honesty about the limits of what she knew, because when pressed she never claimed more than she

had. Her refusal to say anyone else had made the decision I read as a trait rather than a tactic. The

anonymity contradiction required a choice between “lie” and “loose”, and I chose loose for the

reason given. The most consequential judgment of intent was not about a witness at all. It was about

Mittelland: whether the state-secrets framing, the eight-year maximum, the interception on Irish soil

and the absence of any challenge to accuracy add up to a punitive purpose. I said suggestive but not

sufficient, and I was conscious that I was assessing the intent of a member state, which the

presumption of mutual trust tells a court not to do lightly, and that I was doing it partly on the basis

of the state's silence. The Minister's silence about what his own Department did with the report drew

a similar inference, from a party who said nothing.

One limit. I assessed text. A trial judge would have watched these witnesses, and although

demeanour is a poor guide and the research says so, the absence of it is real. What I had instead was

the ability to read all four affidavits against each other at once, which is how the 47-day point

surfaced. It had escaped counsel.


