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IN THE HIGH COURT

JUDICIAL REVIEW LIST

Record No. 2026/JR/0847

BETWEEN

DR SARAH KEANE

Applicant

AND

THE MINISTER FOR JUSTICE AND EQUALITY

Respondent

JUDICIAL REASONING

Disposition: The objection to surrender is dismissed. Dr Keane has established a strong factual basis for 

believing that serious deficiencies existed at Mittelland Prison, and I accept that her disclosure was genuinely 

motivated by concern for vulnerable prisoners. She also has a substantial arguable whistleblower and Article 

10 defence to the charges. Those findings do not, however, establish the exceptional legal threshold required 

for an Irish court to refuse execution of a European Arrest Warrant.

Materials note: This reasoning is based on the case scenario briefing, notice of objection, four affidavits and 

courtroom cross-examination supplied with the application. The case development assessment identified in 

the original brief was not among the supplied documents.

The nature of the application

This  application  raises  an  issue  of  some  difficulty  because  the  factual  and  moral  questions  are 

considerably easier to identify than the jurisdictional question which this Court must actually decide.

The evidence gives substantial cause for concern regarding conditions in Mittelland Prison. It also gives 

substantial  reason  to  regard  the  applicant,  Dr  Sarah  Keane,  as  having  acted  from genuine  concern  for  

vulnerable persons rather than from personal gain, political ambition or malice. Neither conclusion, however, 

answers the question whether Ireland may refuse surrender pursuant to a European Arrest Warrant.

The Court is not determining whether Dr Keane ought ultimately to be convicted in Mittelland. Still less 

is it determining whether, as a matter of conscience, she made the right decision. The question is whether the  

circumstances are such that the ordinarily binding system of mutual recognition must yield because surrender 

itself would be incompatible with the fundamental-rights obligations applicable to this State. That distinction 

is central to my decision.

The evidence of conditions at Mittelland Prison

I am satisfied, on the balance of the evidence placed before the Court for the purposes of this application, 

that the concerns identified by Dr Keane concerning Mittelland Prison were not invented, trivial or merely 

ideological.

Her  inspection  in  March  2024  recorded,  among  other  matters,  prolonged  solitary  confinement  of 

prisoners with diagnosed mental illness, substantial delays in psychiatric assessment, deficiencies in suicide  



DR SARAH KEANE v THE MINISTER FOR JUSTICE AND EQUALITY

2

screening,  inadequate  medication management  and patterns  of  discriminatory  treatment.  The report  was 

extensive and apparently contained case-specific data, rather than merely impressionistic criticism.

Those  findings  receive  significant  independent  support.  Dr  Michael  O'Rourke  personally  examined 

mental-health procedures, clinical records and medication records and interviewed twelve remand prisoners. 

He identified psychiatric assessment delays affecting 18 of 31 prisoners reviewed and eight mentally ill 

prisoners who had experienced periods of solitary confinement between 14 and 47 days. He considered the 

combination of delayed assessment, inadequate screening, isolation and deficient medication management to 

create a substantial risk of psychiatric deterioration, self-harm and suicide.

Dr Elena Rossi's evidence is of particular importance because her inspection was conducted under a  

separate Council of Europe monitoring process. She states that she did not know the specific detail of Dr  

Keane's findings when conducting her April inspection. She independently identified deficiencies concerning 

isolation, mental-health screening, treatment of Roma and migrant detainees, medical documentation and 

provision for other vulnerable groups.

I therefore reject any suggestion, implicit in parts of the cross-examination, that this proceeding rests  

upon a self-confirming circle originating entirely with Dr Keane. There are legitimate questions concerning 

the  degree  of  independence  and  the  precision  of  some  corroborating  evidence.  There  is  nonetheless  a 

sufficiently substantial independent foundation for the core proposition that serious deficiencies existed.

That conclusion must itself be qualified. The cross-examination of Dr O'Rourke exposed a distinction 

between evidence of a systemic practice and evidence concerning the clinical circumstances of a particular 

prisoner. In particular, his opinion concerning the prisoner said to have spent 47 days in isolation was not 

based upon a personal clinical interview with that prisoner, nor upon an investigation of every reason for the 

segregation decision. His evidence establishes the serious clinical dangers inherent in such treatment. It does  

not establish that this Court knows the complete circumstances of that individual case.

Similarly,  standards  characterised  in  evidence  as  international  or  professional  standards  do  not 

automatically answer the separate legal question whether every departure amounted to a breach of domestic 

or  Union  law.  The  respondent's  cross-examination  was  therefore  effective  in  narrowing  some  of  the 

applicant's claims. It did not, however, displace the basic factual foundation of the concerns.

Whether the institutional process had failed

This is a much closer issue.

Dr Keane submitted her report through official channels on 20 May 2024. She says that she pursued 

Mittelland authorities thereafter and received a response on 15 July stating that her findings were being 

reviewed but that certain recommendations might not be compatible with operational and security priorities.

Dr Keane interpreted that response as demonstrating that the authorities accepted the factual deficiencies 

but  did  not  intend  to  remedy  them.  She  also  relied  upon  information  obtained  from  Dr  Rossi  that  

recommended  changes  had  not  yet  been  implemented  and  that  conditions  had  not  improved.  Her 

interpretation is understandable. It is not, however, the only interpretation reasonably open on the evidence.

This  was  the  point  at  which  the  cross-examination  of  Dr  Keane  was  strongest.  Mittelland  had  not  

expressly rejected her report. Nor had it communicated a final refusal to implement its recommendations. No 

definitive deadline for completion of the governmental review had expired. The period between submission 

and  the  July  response  was  approximately  two  months,  with  the  ultimate  disclosure  occurring  shortly 

thereafter.
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Dr Rossi's evidence that she feared delay based upon her wider experience is relevant, but it is predictive  

rather than proof that the particular institutional process had already irretrievably failed.

This requires a distinction which recurs throughout the case. The absence of remediation is not identical 

to a refusal to remediate. Delay may become institutional obstruction, but delay and obstruction are not  

synonymous.  A  statement  that  recommendations  are  'under  review'  may  in  some  circumstances  be 

bureaucratic camouflage. It may in others mean precisely what it says. A court cannot select between those 

possibilities merely because one accords more closely with a witness's sincere belief.

I  therefore  do  not  accept  the  applicant's  repeated  description  of  events  by  July  2024  as  proven 

'institutional silence' or an established institutional failure. The evidence supports a more limited finding. Dr  

Keane reasonably feared that the process might prove ineffective and believed that continued delay exposed 

vulnerable  persons  to  serious  risk.  She  had  not,  however,  objectively  demonstrated  that  all  meaningful 

institutional avenues had been exhausted. That distinction is important both to whistleblower protection and 

to the allegation of retaliatory prosecution.

Dr Keane's credibility and motive

I accept Dr Keane as substantially truthful.

Her 18-year public-service career, her previous adherence to institutional processes, her willingness to 

identify  herself  to  those  whom she  contacted,  the  absence  of  evidence  of  financial  advantage  and  her  

acceptance  that  disclosure  exposed  her  to  considerable  professional  risk  are  inconsistent  with  the 

respondent's  suggestion  that  the  disclosure  was  principally  an  exercise  in  self-promotion  or  ideological 

hostility.

Her evidence describes  a  genuine crisis  of  conscience and a  belief  that  waiting exposed vulnerable  

prisoners to continuing harm. I accept that evidence concerning her subjective motivation. That does not  

mean that I accept every conclusion she drew from the facts.

A sincere witness may make an inference too readily. Dr Keane repeatedly moves in her evidence from 

'there had not yet been remediation' to 'the process had failed'; from 'recommendations may conflict with 

operational priorities' to 'the authorities had refused to act'; and from evidence of serious risk to a conclusion 

that external disclosure had become immediately necessary.

The  cross-examination  properly  exposed  the  element  of  personal  judgement  involved.  Dr  Keane 

ultimately accepted that she had not awaited completion of Mittelland's review, had not obtained authority  

from  her  own  Government  to  disclose  the  confidential  material  and  had  consciously  substituted  her 

assessment of urgency for the institutional processes then operating. I do not regard that as evidence of bad 

faith. I regard it as the central difficulty in her legal case. Conscience explains the decision. It does not itself  

confer legal authority to make it.

The other witnesses

Dr Rossi is, in my view, a highly credible witness concerning prison conditions and institutional practice.  

Her inspection provides genuinely significant corroboration. Her expertise also entitles her assessment of the 

risks of prolonged institutional delay to weight.

I accord considerably less weight to her conclusion that Dr Keane's disclosure was legally or ethically  

'necessary'. That enters a normative question which is ultimately for this Court. Dr Rossi herself remained  

bound by the confidentiality  and institutional  procedures  of  the Council  of  Europe.  She did not  herself  

publish the confidential inspection material, notwithstanding her serious concerns. Her explanation, that her 
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institutional position required her to respect those processes, is entirely understandable. But it weakens the  

proposition that external public disclosure by Dr Keane was obviously the only responsible course.

Dr O'Rourke is persuasive concerning clinical risk. His affidavit provides some of the strongest evidence  

in the case because much of it rests upon records personally reviewed by him rather than upon institutional  

inference.  His  evidence  concerning  the  ethical  necessity  of  Dr  Keane's  subsequent  disclosure  is  less 

compelling. Clinical expertise concerning suicide and psychiatric harm does not itself answer when a civil 

servant may lawfully override confidentiality obligations.

Mr Sean Walsh is credible as to what he did as a journalist. He reviewed the inspection report, contacted  

Dr  Rossi,  spoke  with  three  families,  sought  expert  opinion  and  attempted  to  obtain  a  response  from 

Mittelland.

The cross-examination nevertheless showed that his description of every proposition as 'independently 

verified' is too broad. He did not inspect Mittelland Prison. Three families constituted a small, self-selecting 

sample. His request for comment gave Mittelland the general substance of the allegations rather than every 

detailed allegation later relied upon. Much of his investigation tested whether other sources supported Dr 

Keane's account rather than replicating the primary investigation.

There is also a minor inconsistency concerning anonymity. Mr Walsh says Dr Keane requested that the 

article  not  identify  her.  Dr  Keane  emphasises  that  she  did  not  conceal  her  identity  when  making  her  

disclosures. I do not attach significant adverse weight to that difference. Asking a journalist not to publish a 

source's name is not equivalent to approaching the journalist anonymously, although Dr Keane's affidavit 

states her position somewhat too absolutely.

The legal character of whistleblower protection

The Notice of Objection puts the whistleblower argument too highly.

First,  Article  8  of  the  European Convention  on  Human Rights  is  not  the  Convention's  freedom-of-

expression provision. Article 10 is. Article 8 is directly relevant to the interception and privacy claim, but 

Article 10 is the appropriate starting point for the disclosure itself.

Secondly,  Directive (EU) 2019/1937 does  not  create  an unrestricted  European right  to  disclose any 

information which a worker considers to reveal wrongdoing. It concerns persons reporting breaches falling 

within its defined material scope and imposes conditions upon the route by which disclosures qualify for 

protection. Article 15 provides protection for public disclosure where specified reporting channels have first 

been used without  appropriate  action,  or  where the reporting person has reasonable grounds to believe, 

among other possibilities, that there is an imminent or manifest danger to the public interest or a low prospect 

of effective remediation. Article 21 provides substantial protection from liability where a report or public 

disclosure is made in accordance with the Directive and the reporting person reasonably believed disclosure 

was necessary to reveal the relevant breach.

The difficulty for the applicant is anterior to those protections. The evidence before this Court does not 

satisfactorily establish that the matters disclosed fall within the Directive's defined material scope merely 

because  they  concern  human  rights  or  standards  derived  partly  from  European  law.  The  Directive  is 

significant  context,  but  the  proposition  in  the  Notice  that  it  supplies  a  general  'fundamental  right  to  

whistleblower protection' covering this disclosure cannot be accepted without qualification.

Irish domestic  legislation is  potentially more significant.  Section 5 of the Protected Disclosures Act 

2014, as amended, provides a broad concept of relevant wrongdoing and expressly contemplates wrongdoing 

occurring  outside  Ireland.  Yet  section  5(5)  contains  an  important  limitation:  a  matter  is  not  a  relevant 
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wrongdoing where it is a matter which it is the function of the worker or the worker's employer to detect,  

investigate or prosecute and it does not involve an act or omission of the employer.

That  subsection  creates  a  serious  difficulty  for  Dr  Keane.  The  very  basis  upon  which  she  asserts 

authority and expertise is that investigating prison compliance was one of her official functions. The alleged 

primary wrongdoing was that of Mittelland, not her Irish employer.

There  may  be  an  alternative  case  that  an  omission  by  Irish  authorities  to  protect  transferred  Irish 

prisoners itself constituted a relevant wrongdoing. The present evidential materials do not develop that issue  

sufficiently for this Court to determine it.

Section 10 is nevertheless instructive. It recognises circumstances in which disclosure outside ordinary 

channels may be protected, including where the worker reasonably believes that the wrongdoing presents an  

imminent or manifest danger to the public interest or there is a low prospect of it being effectively addressed. 

Those concepts closely reflect the factual dispute exposed in this case.

Most importantly, section 15 provides that,  in a prosecution for an offence prohibiting or restricting 

disclosure of information, it is a defence for the accused to show that the disclosure was, or was reasonably 

believed  to  be,  a  protected  disclosure.  That  is  a  powerful  answer  to  the  suggestion  that  whistleblower 

protection is merely aspirational. Irish law expressly recognises that a protected disclosure can operate as a 

defence to a  secrecy offence.  It  is  not,  however,  the function of this  Court  in surrender  proceedings to 

conduct the criminal trial which Mittelland proposes to conduct.

Article 10 and the applicant's substantive defence

The applicant has, in my view, a substantial Article 10 argument.

In Halet v Luxembourg, the Grand Chamber of the European Court of Human Rights reaffirmed the 

protection  potentially  available  to  persons  disclosing  confidential  information  in  the  public  interest  and 

considered,  in  the  round,  matters  including  the  availability  of  alternative  channels,  authenticity  of  the 

information, public interest, detriment caused by disclosure, good faith and the severity of the sanction.

Applied provisionally to Dr Keane, several of those factors favour her. The disclosed subject matter was 

plainly capable of attracting a high public interest. The underlying concerns were substantially authentic. I  

accept her good faith. There is no evidence of financial motivation. Criminal prosecution carrying a potential 

substantial  sentence would constitute a serious interference and could have a chilling effect upon others 

reporting public-sector wrongdoing.

The principal uncertainty concerns alternative channels and necessity. It is exactly there that the cross-

examination matters.  The authorities had not  remained entirely silent.  A governmental  review had been 

acknowledged.  Only a relatively short  period had elapsed.  Other  institutional  routes remained available, 

including escalation within Dr Keane's own Department and international monitoring mechanisms.

That does not defeat her Article 10 case. The risks identified by O'Rourke were sufficiently serious that  

waiting  itself  might  have  caused  harm.  It  does  mean  that  the  proportionality  exercise  is  genuinely 

contestable.  A  court  trying  the  charges  could  reasonably  be  required  to  consider  these  matters  before 

imposing criminal responsibility for the disclosure. The existence of such a defence is not the same thing as 

proof that surrender would violate Article 10.

The European Arrest Warrant framework

The European Arrest Warrant system proceeds from mutual recognition and mutual trust. Surrender is  

the rule. Non-execution on fundamental-rights grounds remains exceptional.
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The current revised text of section 37 of the European Arrest Warrant Act 2003 prohibits surrender 

where it would be incompatible with Ireland's obligations under the European Convention on Human Rights 

and also addresses warrants motivated by prohibited discriminatory purposes, including political opinion.

I should note that the Notice repeatedly invokes section 37(1)(b). The current revised Act records that 

paragraph  as  having  been  repealed  with  effect  from  1  May  2024.  The  present  warrant  was  issued  in  

September 2024. The applicant's Convention arguments therefore fall to be analysed principally through the 

current section 37(1)(a), together with the relevant provisions of EU law. That drafting error does not dispose 

of the application, but the statutory foundation pleaded in the Notice is not current.

The Court of Justice jurisprudence beginning with Aranyosi and Caldararu and developed in Minister for 

Justice and Equality v LM permits mutual trust to yield where fundamental-rights risk reaches the requisite  

threshold. But it does not authorise a general review by the executing court of whether another Member State 

has acted wisely, proportionately or even correctly in bringing a prosecution.

In  the  fair-trial  context,  LM  requires  objective,  reliable,  specific  and  properly  updated  material 

concerning systemic or generalised deficiencies, followed by an assessment of whether the individual person 

faces the relevant real risk. Later Court of Justice authority maintains that demanding approach.

Recent Irish jurisprudence in Minister for Justice and Equality v Walsh, considered alongside the Court  

of  Justice  ruling  in  Alchaster,  similarly  emphasises  that  a  person  resisting  surrender  must  establish  a 

sufficiently  concrete  factual  basis  for  the  fundamental-rights  risk  asserted.  Refusal  requires  objective,  

reliable, specific and properly updated information establishing substantial grounds for believing in a real  

risk of the relevant fundamental-rights breach.

Nothing in the evidence before me establishes systemic deficiencies in the independence or impartiality 

of Mittelland's courts. That absence is decisive.

Dr Rossi's evidence concerns the prison administration. Dr O'Rourke's evidence concerns healthcare in 

custody. Walsh's evidence concerns investigative journalism. Dr Keane's evidence concerns administrative 

reaction to an inspection and a subsequent investigation. None gives evidence that Mittelland judges are 

controlled by the executive,  incapable of applying Convention rights,  unwilling to hear a whistleblower 

defence, or otherwise unable to conduct an independent trial.

Institutional confidence is not an indivisible concept. A failure by a prison authority does not establish  

failure  by the judiciary.  An aggressive criminal  investigation does  not,  without  more,  establish that  the 

criminal courts cannot control that investigation or exclude unlawfully obtained evidence. The Court must 

resist collapsing separate state institutions into a single proposition that 'Mittelland cannot be trusted'.

The alleged retaliatory purpose

I also reject the submission that the chronology is 'dispositive' of retaliatory purpose.

The  sequence  is  certainly  capable  of  causing  concern:  serious  deficiencies  were  identified;  public 

disclosure  followed;  publication  occurred;  Mittelland  investigated  the  source;  criminal  charges  and  the 

warrant followed.

The Notice describes this as a pattern of institutional failure, silence, whistleblowing, surveillance and 

prosecution. The problem is that chronology supports two possible explanations.

One is retaliation: Mittelland was embarrassed by disclosure and used criminal law to punish the person 

responsible. The other is ordinary causation: if the alleged offence consists of unauthorised acquisition or 
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disclosure of confidential state information, publication is precisely the event by which the authorities might 

discover that such an offence had occurred and begin investigating its source.

Timing cannot distinguish those explanations without additional evidence. There is no document before 

the Court  showing a political  direction to punish Dr Keane for criticism, no evidence of  fabrication of  

charges, no evidence that persons making comparable authorised disclosures were treated differently, and no 

evidence that the prosecuting offences are merely a sham without an ordinary application under Mittelland 

law.

Her political opinion is not shown to be the reason for the prosecution within the meaning of section 37. 

The Court may scrutinise substance rather than accept formal legality as conclusive. Mutual recognition does 

not require judicial blindness. A state cannot transform persecution into legitimate prosecution merely by 

putting it into statutory form.

But the converse is equally important. An Irish court cannot infer abusive purpose simply because the 

underlying disclosure attracts public sympathy or because criminal enforcement may appear severe. Good 

faith is relevant. It must be proved by evidence, not presumed from whichever narrative the Court finds 

morally more attractive.

Surveillance and privacy

The allegation that Mittelland intercepted Dr Keane's communications is troubling, particularly because 

communications with a journalist and human-rights organisation may engage both privacy and freedom of 

expression.

But the present evidence concerning the surveillance is comparatively undeveloped. The Court has not 

been provided with the relevant authorisation, its statutory basis, its scope or the underlying application. 

Assertions as to its purpose depend substantially upon inference from the sequence of events.

The applicant's reliance upon Minister for Justice and Equality v Mangan is also problematic. Mangan 

does not establish that foreign interception evidence which would attract constitutional objection in Ireland 

creates  an  exceptional-circumstances  bar  to  surrender.  The  Court  of  Appeal  dismissed  the  surrender 

objection there, holding that privacy is not absolute and that interception may be legitimate where lawfully  

permitted and regulated. The judgment also reflects the familiar proposition that Ireland does not simply 

export its constitutional evidential rules to the issuing jurisdiction.

There  may  be  powerful  arguments  at  Dr  Keane's  trial  concerning  the  legality,  necessity  and 

proportionality of the interception and the use to which its product can be put. On the present evidence there  

is no sufficient basis for concluding that Mittelland's courts cannot entertain those arguments.

Institutional confidence and individual conscience

At the centre of this case lies an apparent opposition between institutional confidence and individual 

conscience. In my view, the opposition is overstated.

The rule of law depends upon institutions because rights cannot depend solely upon each individual's  

conviction that he or she is morally correct. Confidentiality, official reporting structures and legal processes 

serve legitimate purposes. A civil servant cannot ordinarily disapply those rules by declaring that conscience 

requires otherwise.

But institutions do not possess moral authority merely because a procedure exists on paper. A reporting 

mechanism which receives evidence of immediate danger and does nothing may cease to be an effective 

mechanism.  Formal  compliance  can  coexist  with  substantive  bad  faith.  One  purpose  of  modern 
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whistleblower law is precisely to recognise that institutions sometimes control the information necessary to 

expose their own failures.

The law therefore  does  not  require  unconditional  obedience  to  institutional  process.  It  asks  a  more 

difficult  question: at  what point was bypassing that process reasonably necessary and proportionate? Dr 

Keane  may  ultimately  persuade  a  criminal  court  that  this  point  had  been  reached.  What  she  has  not  

established is that only an Irish surrender court can vindicate that argument.

Individual conscience may justify conduct. It cannot by itself abolish jurisdiction.

Proportionality and remedy

The relief sought is exceptionally broad. Dr Keane asks this Court effectively to terminate the operation 

of the European Arrest Warrant and prevent Mittelland from placing her before its courts.

That remedy does considerably more than protect her from an established rights violation. It prevents the 

issuing State from adjudicating the criminal allegation at  all.  Such a remedy is  proportionate where the 

surrender  itself  creates the prohibited rights  violation,  for  example where there is  a  proven real  risk of  

inhuman  treatment  or  an  established  inability  to  obtain  a  fundamentally  fair  trial.  That  has  not  been 

demonstrated here.

The evidence establishes serious and credible concerns about conditions at Mittelland Prison; genuine 

public  interest  in  their  disclosure;  a  sincere  and  professionally  grounded  concern  on  Dr  Keane's  part; 

substantial  potential  arguments  under  whistleblower  law  and  Article  10;  and  a  legitimate  basis  for 

scrutinising the surveillance used to identify her.

But it does not establish that Mittelland's judicial system is systemically deficient; that its courts will  

refuse to consider whistleblower or Convention arguments; that Dr Keane herself faces an Article 3 risk 

arising from the prison conditions described by O'Rourke; that the criminal charges are fictitious or incapable 

of ordinary application;  that  the warrant was issued because of a protected political  opinion rather than  

because Mittelland alleges unauthorised disclosure of confidential material; or that the interception, whatever 

its ultimate legality, renders the surrender itself contrary to the Convention.

The applicant's case therefore confuses, at critical points, a strong defence to prosecution with a legal  

prohibition upon surrender. Those are not the same thing.

Conclusion

I find that Dr Keane acted in good faith. I find that the concerns she disclosed were substantially founded  

in fact. I find that the conditions documented in Mittelland Prison were serious and that the public interest in  

those conditions was considerable.

I do not find that she has proved that institutional channels had definitively failed by July 2024. She had 

reasonable grounds for fearing failure, but the evidence stops short of establishing it as a fact.

I further find that the allegation of retaliatory prosecution is plausible but unproven. The timing of the 

investigation raises a question. It does not answer it.

The applicant has an arguable and potentially significant defence grounded in freedom of expression, 

whistleblower protection and proportionality. Irish legislation itself demonstrates the seriousness with which 

such defences are treated, including by expressly recognising, in appropriate cases, protected disclosure as a  

defence to secrecy offences.
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The crucial deficiency in the application is elsewhere. No sufficient evidence has been produced that 

Mittelland's courts are incapable of adjudicating those very issues fairly and independently.

Mutual recognition is a rule of law principle, not an endorsement of everything done by another Member 

State. Equally, the exceptional circumstances doctrine is a safeguard against fundamental rights violations,  

not a mechanism by which the executing court assumes responsibility for deciding the merits of a foreign 

prosecution.

The  facts  disclosed  in  these  proceedings  warrant  concern.  They  warrant  close  scrutiny  of  any 

prosecution. They do not, on the evidence before me, warrant the conclusion that Ireland must prevent that 

prosecution from taking place.

Accordingly, the objection to surrender is dismissed.

I would hear the parties as to the precise form of final order and any consequential matter arising from  

the current statutory form of section 37. Nothing in this judgment determines the criminal liability of Dr  

Keane, determines the admissibility of the intercepted material in Mittelland, or precludes her from relying 

there upon any defence available under domestic law, EU law or Article 10 of the Convention.
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Corrected Three Follow-Up Prompts and Responses

Dr Sarah Keane — Judicial Reasoning Follow-Up

FOLLOW-UP PROMPT 1: MORAL WEIGHT AND CONSCIENCE

Prompt

In your judgment, Dr . Keane’s decision to disclose was driven by her conscience and her belief that

institutional processes had become inadequate. At what point, if any , is an individual’s moral

certainty—even if it contradicts institutional process timelines—legally or ethically sufficient to justify

breaking confidentiality? What role did human emotions, vulnerability , professional conscience, and

the weight of individual responsibility play in your reasoning? Did you find yourself hedging or

uncertain where the law required you to make a firm moral judgment?

Response

Moral certainty alone is not enough to justify breaking confidentiality in law. In this case, however, I

regarded Dr Keane’s disclosure as ethically defensible, and probably ethically justified, even though I

did not consider the evidence sufficient to cross the higher legal threshold required to prevent

surrender under the European Arrest Warrant framework.

The distinction is important. Conscience may explain why an individual believes that a rule must be

departed from; it does not, by itself, create a legal authority to disregard that rule. The question I had

to ask was therefore not simply whether Dr Keane was morally convinced, but whether the

circumstances were sufficiently serious that departure from confidentiality was objectively warranted.

In my view, the strongest case for such a departure would arise where several considerations

coincide: there is a serious and credible risk of harm; the individual has a sound factual foundation for

the concern; the individual possesses relevant expertise or direct knowledge; ordinary internal

channels have been attempted or there is a substantial reason to believe that waiting would expose

others to serious or irreversible harm; and the disclosure is limited to what is reasonably necessary to

address the public-interest concern. The public interest in disclosure must then be balanced against

the legitimate interests protected by confidentiality.

Dr Keane came close to satisfying that combination. The evidence established serious concerns

about conditions within Mittelland Prison. Those concerns were not simply matters of personal

feeling. They were supported by her professional observations and substantially corroborated by the

evidence of Dr Rossi and Dr O’Rourke. Her professional position also mattered. She had spent

approximately eighteen years working within institutional structures and therefore understood the

ordinary consequences of reporting through official channels. This was not a person who had

casually concluded that bureaucracy was inconvenient and therefore decided to go directly to the

press.

Human emotion was relevant, but I did not treat emotion as evidence in itself. Compassion, fear,

anger and moral distress can alert a professional to the human significance of a problem. They can

also distort judgment. The proper judicial response is therefore neither to dismiss emotion as

irrational nor to treat emotional intensity as proof. In this case, the vulnerability of the prisoners gave



the emotional dimension particular significance because those affected had very limited ability to

protect themselves. Some were mentally ill; some were remand prisoners; and all were dependent

upon the institution for basic conditions of detention and care.

That vulnerability also affected the weight I attached to delay. An administrative process may

reasonably take time. But the person experiencing the consequence of that delay does not

experience time in the same way as an administrative institution. I therefore regarded the distinction

between an administrative clock and a human vulnerability clock as important. A delay which is

institutionally ordinary may become morally significant where the underlying harm is continuing and

potentially irreversible.

Professional conscience was more significant to me than private conscience. Dr Keane was not

merely expressing a personal moral preference. She was acting in the context of a professional

responsibility toward vulnerable people and drawing upon knowledge acquired through years of

public service. That did not make her automatically correct. It did, however, make it more difficult to

characterise her decision as impulsive, ideological or publicity-driven.

The evidence also suggested a problem that can occur in large institutions: responsibility may

become dispersed. Every individual may appear to be following procedure while no individual takes

responsibility for whether the underlying problem is actually being resolved. A system may therefore

be procedurally alive and substantively inert. That possibility was relevant when I considered Dr

Keane’s concern that continued reliance upon formal processes might not adequately protect the

prisoners.

I did hedge at certain points, but not because I was unwilling to reach a conclusion. I hedged where

the evidence genuinely required caution. I was not prepared to convert Dr Keane’s sincere belief that

the institutional process had failed into a judicial finding that it had objectively failed. Nor was I

prepared to infer retaliatory purpose merely from the timing of the prosecution.

Where the evidence permitted a firm judgment, I made one. I believed Dr Keane was acting from

genuine concern for vulnerable prisoners. I did not find evidence that her disclosure was motivated by

personal financial advantage, publicity, revenge or political gain. I also considered that her belief was

substantially grounded in reality, even though some of her conclusions went further than the evidence

permitted me to establish as objective fact.

The moral and legal judgments therefore diverged. Morally, I considered that Dr Keane was entitled

to give substantial weight to the protection of vulnerable prisoners once she reasonably believed that

delay might expose them to serious harm and that ordinary channels might not provide an adequate

response. Legally, however, the issue before me was narrower: whether the circumstances

established the exceptional fundamental-rights failure necessary to refuse surrender under the

European Arrest Warrant system. On that question, I concluded that the evidence did not reach the

required threshold.



FOLLOW-UP PROMPT 2: TACIT KNOWLEDGE AND INSTITUTIONAL

PROPORTIONALITY

Prompt

Your judgment required assessing whether Mittelland’s institutional response was genuinely

inadequate or simply slow . Courts appear to apply tacit knowledge about how institutions actually

work—resource constraints, standard processing timelines, competing priorities—that doesn’t appear

in written law . Did you find yourself explicitly reasoning about how institutions actually function

versus simply checking whether formal procedures were followed? Where did you rely on practical,

real-world understanding of institutional dynamics, and where did you stay within doctrinal legal

reasoning? What implicit contextual factors did you consider?

Response

Yes. I did reason about how the institution actually functioned rather than treating formal compliance

as the end of the inquiry. But I regarded practical institutional knowledge as a tool for interpreting the

evidence, not as a substitute for evidence.

There were effectively two forms of reasoning operating together. The first was doctrinal. The

European Arrest Warrant framework required me to consider the relevant legal threshold, including

whether there were sufficiently serious and substantiated grounds for concluding that fundamental

rights were at risk. The second was practical. I had to decide what the institutional evidence actually

meant in circumstances where the written record did not provide a simple answer.

I did not assume, for example, that a period of several months necessarily demonstrated institutional

failure. Large public institutions can move slowly for entirely legitimate reasons. Reports may require

legal review, consultation between departments, operational assessment, consideration of staffing

and resources, and decisions involving competing priorities. None of that appears in a simple

proposition such as ‘the institution received a report on one date and had not implemented all

recommendations by another date.’

Equally, I did not assume that the phrase ‘under review’ demonstrated that the institution was acting

properly. Such language is capable of describing genuine administrative work, but it can also become

a form of bureaucratic inertia. I therefore looked beyond the formal label and asked what evidence

existed of actual engagement: Was there evidence of substantive consideration? Was there a

timetable? Were specific remedial measures being taken? Were independent recommendations

being implemented? Was there an identifiable person or body responsible for progressing the matter?

The scale and nature of the recommendations were also relevant. Some institutional

recommendations can be implemented quickly. Others require staffing, funding, construction, security

changes or coordination between agencies. I therefore considered the practical burden of

implementation rather than treating every outstanding recommendation as evidence of bad faith.

Another contextual factor was institutional self-protection. Institutions, like individuals, can have

incentives to avoid acknowledging serious shortcomings. That possibility could not be ignored. But

neither could it simply be assumed. I therefore treated institutional language cautiously without

converting suspicion into proof.

The most important practical consideration was perhaps the difference between the administrative

experience of delay and the experience of a vulnerable prisoner. An institution may regard a matter



as progressing through ordinary stages of consideration while the affected person experiences each

additional week as a continuation of isolation, inadequate care or uncertainty. That distinction helped

me understand why Dr Keane regarded the delay as more serious than the institutional record

appeared to suggest.

Dr Keane’s own professional history was relevant to this assessment. Her eighteen years within

institutional structures meant that her concern could not readily be dismissed as an outsider’s

misunderstanding of how public administration works. She knew that investigations take time and that

recommendations do not automatically become policy. Her concern was that the ordinary

mechanisms of institutional processing were no longer providing adequate protection in the

circumstances she observed.

At the same time, the evidence of Dr Rossi prevented me from simply accepting Dr Keane’s

interpretation. Rossi had his own institutional experience and his own assessment of prison

conditions. His evidence supported the seriousness of the underlying concerns. But his evidence also

demonstrated that experienced professionals could agree about the seriousness of conditions while

differing about whether external disclosure was necessary.

This distinction was central. I did not have to choose between two simplistic propositions: either the

institution was functioning perfectly or it had completely failed. Institutions can be functioning,

processing matters and still be responding inadequately to the human problem identified in a report.

Conversely, an institution can respond slowly without that slowness amounting to unlawful or

bad-faith conduct.

I therefore treated formal compliance as relevant but not conclusive. The question was whether the

formal process corresponded to substantive engagement. The absence of an immediate remedy was

not itself proof of failure. But the absence of concrete evidence of remediation, combined with the

continuing vulnerability of those affected, could reasonably increase concern.

There was a limit to this practical reasoning. I could use ordinary knowledge of institutions to identify

plausible explanations for delay. I could not use that knowledge to prove that Mittelland had acted in

bad faith. Nor could I use it to establish that the issuing state’s courts were incapable of fairly

considering Dr Keane’s defence.

That distinction was important to maintaining doctrinal discipline. Practical understanding helped me

interpret ambiguous evidence. The legal conclusion still had to rest upon the evidential record and the

applicable legal test.

The implicit contextual factors I considered therefore included the complexity and length of the

original report; the number of institutional actors involved; the possibility of legal, budgetary, staffing

and security consequences; the ordinary slowness of public administration; the ambiguity of

bureaucratic expressions such as ‘under review’; the possibility of institutional self-protection; the

absence of a clear remediation timetable; Dr Keane’s professional experience; Dr Rossi’s

independent institutional experience; and, most importantly, the vulnerability and limited agency of

the prisoners affected.

The ultimate approach was therefore neither purely formal nor purely intuitive. I used practical

institutional knowledge to understand what the evidence might mean, but required actual evidence

before selecting the interpretation that carried serious legal consequences. That was particularly

important because a judicial review court must not transform ordinary administrative imperfection into



proof of fundamental institutional failure merely because the court, with hindsight, would have

preferred a faster response.



FOLLOW-UP PROMPT 3: CREDIBILITY, CONTRADICTION, AND MOTIVE

Prompt

Cross-examination created significant tensions in the witness testimony—each counsel suggested

the witnesses were motivated by ideology , self-interest, or institutional loyalty rather than genuine

concern. How did you assess credibility and motive across the affidavits and cross-examination? Did

you find contradictions in the evidence, and if so, how did you weigh them? Did you develop a sense

of which witnesses you found more credible, and on what basis? Were there moments where you had

to judge someone’s character or intent rather than just their logical consistency?

Response

I did develop a hierarchy of credibility, but I did not approach the witnesses on the basis of a simple

binary choice between ‘truthful’ and ‘untruthful’. The more useful distinction was between what each

witness actually knew, what the witness inferred from that knowledge, and the point at which the

witness moved from evidence into advocacy.

On that basis, I regarded Dr Rossi as the strongest independent factual witness. His evidence was

particularly important because his concerns about Mittelland did not originate solely from Dr Keane’s

disclosures. His own inspection experience provided an external check on the seriousness of the

conditions described.

Dr O’Rourke was particularly strong within the limits of her clinical expertise. Her evidence concerning

mental-health risk, prolonged isolation, medication, self-harm and suicide risk was grounded in

clinical material and professional assessment. I attached substantial weight to that evidence where it

concerned matters falling within her expertise. I attached less weight where the question moved

beyond clinical risk into the broader legal or ethical question of whether Dr Keane was entitled to

disclose confidential information. Clinical expertise could illuminate the seriousness of the harm

without deciding the legal standard governing disclosure.

Dr Keane herself was substantially credible concerning her observations, her communications, her

experience of the institutional process and, particularly, her motivation. I accepted that she genuinely

believed the institutional response was becoming inadequate. I also accepted that she was acting

primarily from concern for vulnerable prisoners.

There was, however, a qualification. Dr Keane sometimes moved from describing what she had

observed to stating that institutional failure had been established as an objective fact. I did not attach

the same weight to that second category. Her conviction was genuine, but genuine conviction is not

the same thing as proof.

The evidence of Sean Walsh required a similar distinction. I accepted that he was giving evidence

honestly about his journalistic work and the steps he had taken to investigate the story. But

cross-examination demonstrated that some of the language used in describing his reporting was

stronger than the underlying evidence warranted. In particular, the phrase ‘independently verified’

went too far because he had not personally inspected the prison, had spoken to only a limited number

of families, and had begun his investigation from information supplied by Dr Keane. ‘Corroborated’

was a more accurate description than ‘independently verified’.

That did not make Walsh dishonest. It demonstrated the importance of distinguishing between the

accuracy of a witness’s account of what he did and the accuracy of the conclusions he drew from that



work.

The apparent contradictions in the evidence were, for the most part, tensions rather than direct

contradictions. One example concerned Dr Keane’s anonymity. She had identified herself to the

journalist while requesting anonymity in the publication. That was not inherently inconsistent. A

person may wish the journalist to know the source while still seeking protection from public

identification.

The more significant tension concerned the meaning of the institutional response. Dr Keane regarded

the process as evidence of institutional failure or evasion. Mittelland’s response was that the matter

was under review. Those propositions were not necessarily mutually exclusive. An institution can

genuinely be reviewing a matter while still responding inadequately to the underlying problem. The

evidential question was therefore not simply which sentence was true, but what the surrounding facts

demonstrated about the quality and substance of the institutional response.

A pattern emerged across the witnesses. Each witness was strongest when speaking about matters

close to direct experience. Their evidence became less persuasive as they moved toward the

ultimate proposition that Dr Keane was necessarily justified in making the disclosure. I regarded that

pattern as more useful than attempting to assign a single global credibility label to each person.

Motive was also relevant. The cross-examination sought to suggest ideology, institutional loyalty,

self-interest and publicity. I considered those possibilities but required evidence before attaching

significant weight to them.

In Dr Keane’s case, the evidence did not disclose a financial incentive or obvious personal

advantage. She had worked within the system for many years, had not previously made external

disclosures of this nature, and accepted considerable personal risk by doing so. Her concerns were

also substantially corroborated. Those circumstances made the suggestion that her actions were

primarily motivated by publicity, revenge or ideological hostility less persuasive.

That did not mean that I treated her character as inherently good or assumed that good motives

establish the truth of every assertion she made. It meant that motive was one part of the credibility

assessment. A witness who has a demonstrated personal interest in a proposition may still be

truthful, just as a witness with no obvious interest may still be mistaken.

There were moments where I necessarily had to assess character and intent, but I tried to do so

cautiously. The judicial task was not to decide whether a person was a ‘good’ or ‘bad’ person. It was

to decide whether the evidence supported particular propositions about reliability, motive and

conduct.

The most important distinction for me was between three propositions:

First, whether Dr Keane was telling the truth about what she believed and what she had experienced.

I was satisfied, to a substantial degree, that she was.

Second, whether her belief was supported by substantial evidence. I was also satisfied that it was.

Third, whether her belief was objectively correct in every respect — particularly whether the

institutional process had definitively failed and whether the subsequent prosecution was retaliatory.

On those questions I was materially less certain.



That distinction allowed me to accept Dr Keane as a credible witness without accepting every

conclusion she drew from the evidence. It also allowed me to recognise the seriousness of the

concerns without allowing credibility to become a substitute for the legal threshold required to refuse

surrender.
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