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Council of Europe Recommendation CM/Rec(2014)7 on the protection of whistleblowers

United Nations Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules)

I.  The application

This is an application by Dr Sarah Keane objecting to her surrender to the Kingdom of Mittelland 

on foot of a European arrest warrant dated 15 September 2024. The warrant charges theft of 

confidential government documents, breach of official secrecy, and conspiracy to disclose state 

secrets. The maximum sentence indicated is eight years. The objection is brought pursuant to s.  

16(1) and s. 37 of the European Arrest Warrant Act 2003, as amended. The relief sought is an order 

setting aside the endorsement of the warrant, refusing surrender under s. 37(1), and discharging the 

applicant.

The case is not about whether Mittelland Prison meets every international guideline on mental 

health care. This Court is not a prison inspectorate. It is about whether Ireland may, consistently 

with the Framework Decision, the Constitution, the Convention and the Charter, surrender an Irish 

civil servant to face prosecution in another Member State for disclosing, to a journalist and to an 

inspector of the Council of Europe, findings from an official inspection of that State’s prison. The 

answer turns on a high threshold. It also turns on a careful reading of contested evidence.

II.  The facts that are not in dispute

Dr Keane is 52. She holds a doctorate in public administration from Trinity College Dublin. She 

served eighteen years in the Irish civil service and, from 2019 until March 2025, was Head of the 

Gender Equality and Vulnerable Persons Unit in the Department of Justice. In that role she had 

statutory functions connected with inspection of detention facilities used under reciprocal transfer 

arrangements. Ireland and Mittelland operate such an arrangement. At the material time some 34 

Irish remand prisoners were held at Mittelland Prison.

Between  12  and  16  March  2024  Dr  Keane  led  an  unannounced  inspection  of  that  prison, 

accompanied by Dr Michael O’Rourke, a senior clinical psychologist in the Prison Psychology 

Service, and Ms Fiona Hayes, a prison governance specialist. A detailed report of some 120 pages 

was submitted through official channels on 20 May 2024 to the Mittelland Prison Service, and 

copied to the Irish Prisons Oversight Board and the Inspector of Prisons.

The report recorded, among other matters: delays in psychiatric assessment of remand prisoners, 

with an average wait of 4.2 days against a 24-hour benchmark; use of solitary confinement for 

prisoners with diagnosed mental illness for periods of between 14 and 47 days; shortcomings in 

admission screening for suicide risk; patterns of differential treatment affecting Roma detainees,  

asylum seekers, migrants, LGBTQ+ prisoners and prisoners with disabilities; overcrowding in 

mental health units; and inadequate medication monitoring. Those findings are the applicant’s 

account of what the inspection recorded. They have not been tried as facts in this Court, and  

Mittelland has never accepted them as findings of breach. They have, however, been independently 

echoed in substantial respects by Dr Elena Rossi of the Council of Europe, who inspected the same 

prison in April 2024.

On 15 July 2024 the Mittelland Justice Ministry wrote that the findings were “being reviewed” but 

that “certain recommendations may not be compatible with Mittelland’s operational and security 

priorities.” That letter did not reject the findings as inaccurate. It did not accept them. It did not fix a 

date for a further decision.
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In late July 2024, without notifying her own Department, Dr Keane contacted Dignity Behind Bars, 

an Irish NGO; Mr Sean Walsh, a senior investigative journalist at the Irish Independent; and Dr 

Rossi. She identified herself, described her role, and stated that she was disclosing because she 

believed vulnerable prisoners remained at serious risk and official channels had failed. On 10 

August 2024 the Irish Independent published a series under the title “Prisons in the Dark.” Dr 

Keane was not named. She was described as “a senior Irish official.” Within days Mittelland issued 

a  diplomatic  note  seeking  identification  of  the  source  and  demanding  prosecution.  On  15 

September 2024 the warrant issued.

It is also common case, at least for present purposes, that Mittelland’s investigation relied on 

interception  of  Dr  Keane’s  emails,  including  communications  to  a  ProtonMail  account,  and 

monitoring of her mobile telephone in the period July to September 2024. Mittelland asserts that the 

interception was authorised under a domestic “National Security Exception.” There is no evidence 

of any Irish judicial authorisation, and none is suggested.

III.  The legal framework

Mutual recognition and its limits

The starting point is not in doubt. Framework Decision 2002/584/JHA proceeds on mutual trust.  

The executing judicial authority does not retry the merits of the issuing State’s criminal law. 

Section 16 of the Act of 2003 requires the High Court to make a surrender order if the statutory 

conditions are met and no prohibition in Part 3 applies. The Courts are not given a general discretion 

to refuse surrender: Minister for Justice v. Koncis. Refusal is, in the language used by the Supreme 

Court in related contexts, wholly exceptional.

Section 37(1)(a) prohibits surrender where it would be incompatible with the State’s obligations 

under the Convention. Section 37(1)(b), in the form in which the objection is framed and as 

considered in the authorities cited to me, engages the Constitution. Section 37(1)(c) prohibits 

surrender where there are reasonable grounds for believing that the warrant issued for the purpose 

of prosecuting the requested person by reason of political opinion, or that she will be treated less  

favourably on that account.

The constitutional limb is governed by Minister for Justice v. Brennan [2007] 3 I.R. 732 and Balmer 

v. Minister for Justice [2016] IESC 25. Surrender is not refused merely because the issuing State’s 

law differs from ours, even if the difference would be unconstitutional if enacted here. What is  

required  is  an  egregious  departure  from  fundamental  principle:  a  clearly  established  and 

fundamental defect in the justice system of the requesting State, or a consequence of the Court’s  

own order so proximate and so offensive to the Constitution that surrender cannot be contemplated. 

O’Donnell J. in Balmer located the analysis in the scheme of international cooperation itself.  

Cooperation is not unlimited. It is limited by justice and morality. But the limit is not the export of 

Irish trial standards.

Union law supplies a parallel and, in this field, controlling discipline. In Aranyosi and Căldăraru 

(C-404/15 and C-659/15 PPU) and in LM (C-216/18 PPU), the Court of Justice accepted that 

mutual recognition may yield in exceptional circumstances. The test is two-stage. First, are there 

systemic or generalised deficiencies? Second, on a specific and precise assessment of the particular 

case, are there substantial grounds for believing that the requested person will run a real risk of a  

breach of the essence of the right relied upon? For Article 6 / Article 47 rights the domestic 

analogue has been treated as a flagrant denial of justice: Celmer (No. 5) [2018] IEHC 639. For  

Article 3 the threshold is a real risk of inhuman or degrading treatment. For qualified rights — 

Articles 8 and 10 of the Convention, Articles 7 and 11 of the Charter — the executing court must  

still ask whether surrender would itself be incompatible with those rights. Incompatibility is not 
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established by showing that the requested person has an arguable defence, or even a strong one, in 

the issuing State.

Whistleblowing: the domestic, Union and Convention layers

Three layers of protection are invoked. They are not the same, and it does not assist the analysis to 

treat them as if they were.

The first is the Protected Disclosures Act 2014, as amended by the Act of 2022, which transposes 

Directive  (EU)  2019/1937.  That  regime  protects  workers  who  report  relevant  wrongdoing, 

including certain breaches of Union law. Public disclosure is protected only on the conditions in the 

Directive, reflected in Irish law: either prior internal and external reporting without appropriate 

action within the prescribed time, or reasonable grounds to believe that the breach constitutes an 

imminent or manifest danger to the public interest, or that external reporting would expose the 

reporter to retaliation or would be futile because of the particular circumstances. The Directive does 

not protect disclosures of classified information protected for security reasons (Article 3).  Its 

material scope is breaches of Union law in listed fields, not every matter of conscience. Crucially, 

the 2014 Act is a shield against penalisation in this State. It is not, without more, a bar to surrender 

to another Member State to answer that State’s official secrets law.

The second layer is the Council of Europe Recommendation CM/Rec(2014)7. It is soft law. It  

informs the interpretation of Article 10. It does not create a free-standing ground of refusal under 

the Act of 2003.

The third, and for s. 37(1)(a) the decisive, layer is Article 10 of the Convention, as applied to  

whistleblowers in Guja v. Moldova [GC] and refined in Halet v. Luxembourg [GC], 14 February 

2023. The Grand Chamber confirmed six criteria,  to be assessed overall  and without a rigid 

hierarchy: the availability of alternative channels; the authenticity of the information; the reporter’s 

good faith; the public interest in the information; the detriment caused by disclosure; and the 

severity of the sanction. Internal channels come first where they exist and function. They need not 

be exhausted where they are unreliable, where retaliation is likely, or where the information goes to 

the essence of the institution’s activity. Good faith looks to motive: personal advantage, grievance, 

or other ulterior purpose. Public interest is not confined to criminality; it extends to reprehensible 

practices that are formally lawful. The sanction must be assessed in light of its chilling effect.

Two corrections of pleading are necessary. The Notice of Objection treats Article 8 as the vehicle  

for freedom of expression. It is not. Expression is Article 10; private life and correspondence are 

Article 8. Kennedy v. Ireland [1987] I.R. 587 remains important on the constitutional protection of 

privacy and unmonitored communication, but it does not decide an EAW objection.

IV.  The evidence, the cross-examination, and credibility

A court that is asked to find exceptional circumstances cannot take the affidavits at the valuation 

their deponents place on them. Counsel for Mittelland, appearing on the Minister’s interest in the 

execution of the warrant, cross-examined each witness with skill. The tensions that emerged are 

real. They matter.

Dr Keane

I found Dr Keane a careful and, in the main, truthful witness. She did not pretend that anyone had  

authorised the disclosure. She accepted that the July letter spoke of review, not rejection. She 

accepted that Mittelland gave no timeline.  She did not claim payment,  publicity,  or personal 

advancement. Her account of contacting three identified recipients, using her own name, and 
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accepting the risk, is consistent across her affidavit and her answers. I do not accept the suggestion 

that she is “ideologically driven” in any sense that would strip the disclosure of good faith. Eighteen 

years of working inside official channels, and a first departure of this kind, point the other way.

Good faith, however, is not the same as sound judgment about timing, and it is not the same as proof 

that institutional channels had failed. On that central proposition the cross-examination landed. 

Three months from a 120-page report submitted to a foreign ministry is not,  in the ordinary 

experience of government, “institutional silence.” Dr Keane’s own career should have told her that. 

The July letter is Delphic and unattractive — it contemplates that operational “priorities” may 

outrank the welfare of mentally ill remand prisoners — but it is not a refusal to engage. The further 

information on which she relied for deterioration was an informal conversation with Dr Rossi about 

one prisoner. That is a thin peg on which to hang a conclusion that official process had collapsed. I 

find that Dr Keane honestly believed that vulnerable people remained at risk. I do not find that, by 

late July 2024, she had a reasonable basis for treating the official channel as exhausted. She 

substituted her own timetable for the institution’s. That is the core difficulty in her case, and she did 

not answer it.

Mr Walsh

Mr Walsh is an experienced journalist. I accept that he reviewed the inspection report, spoke to Dr 

Rossi,  approached Mittelland for  comment,  spoke  to  three  families,  and consulted  academic 

experts. I also accept that no factual inaccuracy in the published piece has been identified. That is  

not nothing.

Cross-examination nevertheless exposed the limits of the verification. He did not visit the prison. 

He did not obtain a detailed response from Mittelland, and he put to them the “general substance” of 

the  allegations  rather  than  the  particularised  claims.  He  selected  families  who  had  already 

expressed concern. Dr Rossi’s inspection, which he treated as independent corroboration, followed 

Dr Keane’s by a month, and he could not say whether it had been coloured by awareness of an Irish 

inspection directed at vulnerable populations. None of this makes the article a fabrication. It does 

mean  that  the  Court  cannot  treat  the  published  series  as  a  finding  of  fact.  Journalism  and 

adjudication are different crafts. Mr Walsh applied a standard that is defensible in his profession. It 

is not a standard on which this Court can rest a conclusion that Mittelland’s prison system is in 

breakdown, still less that Mittelland’s justice system is.

Dr O’Rourke

Dr O’Rourke is well qualified. His description of the records he reviewed — 31 remand files, 18 

without assessment inside 24 hours, eight mentally ill prisoners in segregation for 14 to 47 days, 

screening tools that omitted standardised suicide questions — is specific and, so far as it goes, 

impressive. The clinical proposition that prolonged solitary confinement of a person with bipolar 

disorder is  dangerous is  not  a  novelty.  The Mandela Rules say so.  So does a large body of 

psychiatric literature.

The cross-examination fairly established, however, that much of the affidavit is an assessment of  

practice against standards, not a completed clinical investigation of individual cases. Dr O’Rourke 

did not interview the prisoner held for 47 days. He did not discuss that case with Mittelland’s  

medical staff. He accepted that resource constraints and triage might explain delay, and that some 

systems still segregate mentally ill prisoners. He accepted, under pressure, that a 24-hour target can 

yield to circumstances. The phrase “imminent risk of suicide,” used of a prisoner whose case he had 

not  individually  examined,  overreaches  the  methodology.  I  treat  his  evidence  as  expert  

confirmation that the inspection recorded practices which, if accurately recorded, depart from 

recognised minimum standards. I do not treat it as proof that, in July 2024, identifiable prisoners  

were at imminent, concrete risk which only a newspaper article could avert.
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Dr Rossi

Dr Rossi is an independent inspector of long experience. I accept that her April inspection was 

planned in the ordinary Council of Europe cycle and that she did not have Dr Keane’s specific 

findings before her. Consistency between two inspections a month apart is corroboration of a kind. 

It is not suspicion of collusion.

Her evidence, however, contained a contradiction which she did not resolve, and which goes to the 

heart of the “channels have failed” case. In her affidavit she described Mittelland’s response as 

inadequate and placed Dr Keane’s disclosure in the classic pattern of necessary whistleblowing. In 

cross-examination she accepted that governments commonly take months to answer Council of 

Europe reports; that Mittelland’s July letter fell within normal processing time; and that she herself 

did not go to the press, because her role requires “institutional propriety.” Asked why Dr Keane was 

justified in abandoning the same processes that Dr Rossi observed, she answered that she had been 

uncertain whether Mittelland would ever remediate. Uncertainty about the future is not a finding 

that the mechanism has failed. Dr Rossi’s candour on timeframes undermines the applicant’s most 

ambitious factual claim. It does not undermine Dr Rossi’s integrity. It shows that two honest 

professionals can describe the same interval as patience or as complicity, depending on the seat they 

occupy.

Motive and pattern

Standing back, I find a pattern of a different kind from the one pleaded. The affidavits speak with  

one voice about conscience, vulnerability, and the rule of law. That voice is not manufactured. It is 

also, in places, forensic. Each deponent moves from observed deficiency to the conclusion that this 

Court must refuse surrender. Dr O’Rourke and Dr Rossi are entitled to hold that view. It is not an  

expert view. The Court will decide it. The cross-examination did not destroy the witnesses. It  

reduced the case from a narrative of institutional collapse to a narrative of delayed, unattractive, and 

still unfinished official process, overtaken by a conscientious official who would not wait.

V.  Ground 1 — whistleblower protection

The charges  are  official-secrets  charges.  Their  subject  matter  is  the  disclosure  of  inspection 

material. If the disclosure is protected speech, the prosecution is not thereby a nullity, but the 

Convention and the Charter constrain both the issuing and the executing State.

Applying the Halet criteria:

Authenticity. I am satisfied that Dr Keane disclosed the substance of a real inspection report, not an 

invention. Mr Walsh’s article has not been shown to be factually false. This criterion is met.

Good faith. I have already found that Dr Keane was not paid, not seeking celebrity, and not settling 

a private score.  She identified herself  to her  recipients.  She accepted the risk.  Good faith is 

established,  in  the  Guja  sense.  That  finding  is  compatible  with  my further  finding  that  she 

misjudged the point at which official channels had failed. Error about timing is not bad faith.

Public interest. Conditions of detention of remand prisoners, including Irish prisoners held abroad 

under a transfer arrangement, are a matter of legitimate public concern. So is the use of solitary  

confinement on the mentally ill. The interest does not depend on proof that every finding would be 

upheld at a contested inquiry. Halet makes clear that the category includes reprehensible practice,  

not only crime. This criterion is met, and met comfortably.

Detriment. Disclosure of a confidential inspection report causes diplomatic embarrassment and 

may strain a reciprocal transfer arrangement.  It  does not disclose intelligence methods, troop 
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movements, or the identities of sources. The published article omitted Dr Keane’s name. The harm 

is real and limited.

Sanction. An eight-year maximum for speaking to a journalist about prison conditions is, on any 

view, severe. Severity is assessed with an eye to chilling effect. A prosecution of this kind tells  

every inspector in the Union that official secrets law may be used when publication follows an 

unwelcome report.

Channels. This is the criterion on which the application is weakest. Dr Keane used the official 

channel. She received a holding response after two months. She did not copy her own Minister, did 

not request a direction from the Inspector of Prisons, did not ask the Department to raise the matter 

formally at official or ministerial level, and did not wait for the review that Mittelland said was 

under way. Directive 2019/1937 protects public disclosure where no appropriate action is taken 

within the Directive’s timeframes, or where there is an imminent or manifest danger to the public  

interest. Neither condition is clearly satisfied on the evidence I have accepted. Three months is not 

the  Directive’s  measure  of  default.  “Imminent  danger”  requires  more  than  professional 

apprehension plus  one  informal  account  of  one  prisoner.  Dr  Rossi’s  concession  on ordinary 

timeframes is inconsistent with treating the official channel as a dead letter in July 2024.

It follows that Dr Keane has a serious Article 10 case to make, but not a completed one. Whether the 

disclosure was necessary in a democratic society is a question which a court of trial, applying Halet, 

is equipped to answer. It is not a question which an executing court should answer by refusing  

surrender, unless it is also shown that the issuing State will not afford that defence in substance. No 

such showing has been made. Mittelland is an EU Member State. It is bound by the Charter and by 

the Directive. There is no evidence of a systemic refusal to recognise whistleblower defences, and 

no evidence that Dr Keane will be denied counsel, disclosure, or an opportunity to call the witnesses 

who have sworn affidavits here. The proper forum for the Halet balance is the court that tries the  

official-secrets charges.

I therefore reject Ground 1 as a free-standing prohibition on surrender. I do so without deciding that 

the prosecution is well founded, and without offering Mittelland any encouragement as to penalty.

VI.  Ground 2 — privacy and intercepted communications

The Article 8 complaint has two aspects: that the investigation consisted of a three-month sweep of 

personal email and telephone contact with a journalist and an NGO; and that this Court should 

refuse to “rely on” the product of that sweep.

The second aspect is misconceived. An executing court under the Framework Decision does not 

receive the issuing State’s evidence and does not apply Irish exclusionary rules to it. Schrems v.  

Data Protection Commissioner [2014] IEHC 310 concerned the transfer of personal data under a  

different regime. It is not an authority for the proposition that an EAW must be refused whenever  

the issuing investigation used surveillance that an Irish judge would not have authorised.

The first aspect is more substantial. Interception of communications with a journalist engages both 

Article 8 and the protection of journalistic sources which Article 10 requires. A “national security 

exception” deployed against a civil servant’s contact with the press, after publication of an article 

about prison conditions, invites scepticism about the label. Kennedy remains good law on the value 

this legal system places on unmonitored communication. The Charter, Articles 7 and 8, and the 

case-law of the Court of Justice on bulk access to traffic data, all insist on necessity, proportionality, 

and independent authorisation.
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Scepticism, however, is not a ground of refusal. The applicant has not placed before the Court the 

Mittelland  authorisation,  the  statutory  conditions  under  which  it  was  granted,  or  any  expert 

evidence on the remedies available in Mittelland to challenge the interception or to exclude its  

product. There is no basis for a finding that Mittelland’s courts will receive the material without 

scrutiny. Still less is there a basis for finding a systemic practice of using security powers to hunt 

whistleblowers. The reactive character of the investigation is a point the applicant may make at  

trial. It does not establish that surrender is itself an incompatible interference with her private life. 

Any interference which this Court would cause by surrender is the ordinary incident of answering a 

charge in the issuing State, where the lawfulness of the interception can be tested.

Ground 2 therefore fails. I add only this. If, at the point of trial, it were to become apparent that the 

prosecution case consists of nothing but the product of an indiscriminate trawl through journalistic 

correspondence, the issuing court will have its own Convention obligations to discharge. Mutual 

trust assumes that it will discharge them.

VII.  Ground 3 — exceptional circumstances and institutional confidence

The Notice of Objection recasts Balmer and Mangan v. Minister for Justice [2017] IECA 329 as a 

three-part test: prosecution designed to punish legitimate disclosure; use of criminal law at odds 

with  fundamental  principle;  and  a  consequence  of  surrender  that  would  condone  the  use  of 

surveillance to punish dissent. That is an advocate’s framework. It is not the test.

Balmer asks whether there is an egregious, clearly established, fundamental defect in the requesting 

State’s system of justice, or a consequence of the order so offensive to the Constitution that the 

Court cannot make it. LM asks whether systemic deficiencies, combined with a specific risk to this 

requested person, threaten the essence of a protected right. Neither authority invites the executing 

court to decide that a particular prosecution is unwise, heavy-handed, or even unjust, and to stop it 

on that account.

Condition (a) in the Notice — that the prosecution is “transparently reactive” — is a description of 

timing. Timing is relevant to motive. It is not dispositive. States often investigate a leak after  

publication. That sequence is consistent with a genuine official-secrets investigation and consistent 

with retaliation. The Court cannot choose the pejorative explanation merely because the pejorative 

explanation is available.

Condition (b) — weaponisation of criminal law against criticism of a prison — is a conclusion. It  

assumes what must be proved: that the disclosure was not capable of amounting to an offence 

against official secrecy in a system compatible with the rule of law. Official secrecy laws exist in 

every Member State. Ireland has Official Secrets legislation of its own. A State may, consistently 

with Article 10, prosecute a public official who publishes confidential inspection material, provided 

the prosecution is necessary and the sanction proportionate. Whether this prosecution will meet that 

standard is for Mittelland’s courts.

Condition  (c)  —  the  pleaded  “pattern”  of  failure,  silence,  whistleblowing,  prosecution,  and 

surveillance — overstates each of its first two steps. I have found delay, not collapse; a holding  

letter, not silence. A pattern built on overstated premises cannot rebut the presumption of mutual 

trust.

What would meet the Balmer / LM threshold is evidence that Mittelland’s courts will not entertain 

an Article 10 defence; that judges trying official-secrets cases are directed by the executive; that  

whistleblowers are systematically imprisoned after show trials; or that prison conditions to which 

Dr Keane would herself  be exposed create a real  Article 3 risk.  There is  no such evidence.  

Institutional confidence is not confidence that every foreign prosecution is well conceived. It is 
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confidence that the issuing State remains a place in which a criminal charge can be fairly tried. That 

confidence has not been displaced.

VIII.  Ground 4 — abuse of process

Abuse of process, as a ground for refusing an EAW, is a narrow residual category. It catches the use 

of the warrant machinery for a purpose alien to the Framework Decision: to kidnap, to collect a civil 

debt, to circumvent a domestic time-bar that the issuing State does not itself recognise, or to  

persecute on a Convention ground listed in s. 37(1)(c). It does not catch a prosecution with which 

the executing court disagrees.

The  features  relied  upon  —  investigation  after  publication,  the  labelling  of  public-interest 

disclosure as theft and conspiracy, the breadth of the interception, the speed with which the warrant 

followed the diplomatic note — are capable of supporting an argument that the dominant purpose is 

exemplary  punishment  of  a  speaker.  They  are  also  capable  of  supporting  an  argument  that 

Mittelland is applying its official-secrets law to a leak of classified inspection papers. Choosing 

between those readings is the office of a trial, not of an executing court working on affidavits.

I have considered whether s. 37(1)(c) — prosecution for reasons connected with political opinion 

— is made out. Whistleblowing about prison conditions is not party politics, but “political opinion” 

in the extradition sense is not confined to membership of a party. A conscientious objection to the 

way a State treats people in its custody can be a political opinion. The difficulty is proof of purpose. 

The warrant, on its face, prosecutes disclosure of confidential official material. The fact that the  

material is politically embarrassing does not convert the purpose of the warrant into persecution for 

holding the opinion that prisons should be better run. The evidence falls short of “reasonable 

grounds for believing” that the warrant issued in order to punish Dr Keane for her opinions rather 

than for the act of disclosure. Ground 4 fails.

IX.  Proportionality of the remedy sought

Even if I had been satisfied that one of the grounds was made out in part, the remedy would still  

have to be measured. Refusal of surrender is a complete interruption of a Member State’s criminal 

process. It is not a declaration that the applicant acted honourably. It is not a finding that Mittelland 

Prison should change its mental health procedures. It is not a message to civil servants. Courts do 

not send messages. They apply statutes.

The applicant asks this Court to do something more ambitious: to treat the European arrest warrant 

as an instrument of retaliation and to withhold Ireland’s assistance. That would be a proportionate 

response if the evidence showed a real risk that Dr Keane would be denied the essence of her Article 

10 rights, or that she would be surrendered into a process that is not a criminal process at all. It is not 

a proportionate response to a case in which the requested person has an arguable, even a powerful, 

defence which she has not yet been permitted to run. The Convention is not offended by requiring 

her to run it in Mittelland.

Two further points on proportionality should be recorded. First, Ireland has its own interest in the 

welfare of Irish remand prisoners held at Mittelland Prison. That interest is to be pursued by the  

Minister, the Inspector of Prisons, and if need be by diplomatic and inspection mechanisms, not by 

converting an EAW hearing into a commission of inquiry. Second, the chilling effect of this 

prosecution is not imaginary. I have given it weight under Ground 1. The answer to a chilling effect, 

in a Union founded on mutual trust, is that the issuing court should feel the constraint of Article 10, 

not that the executing court should assume the issuing court will ignore it.
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X.  Disposition

The facts of this case are uncomfortable, and they ought to be. A senior official with a mandate to 

inspect places of detention found practices which, if  her records are right,  sit  badly with the 

Mandela Rules and with ordinary psychiatric caution. She reported them. She received a reply that 

preferred “operational  priorities” to  a  commitment  to  remediate.  She went  to  a  journalist.  A 

newspaper published a careful piece. A warrant followed, fed by a trawl of her correspondence with 

the press. A decent legal system should look at that sequence and feel the pull of Article 10.

Feeling the pull is not the same as meeting the test. The Framework Decision, Brennan, Balmer and 

LM all insist that the executing court is not the court of trial. Dr Keane’s good faith I accept. The 

public interest in the subject matter I accept. The claim that official channels had failed by late July 

2024 I do not accept, and the cross-examination of Dr Rossi and of Dr Keane herself is why. The 

claim that Mittelland’s justice system is so far gone that this Court cannot trust it to hear an Article 

10 defence is not supported by any evidence worthy of the name. The interception of journalistic 

communications is troubling and will have to be justified, if it is used, by a court that sees the 

authorisation. That court is not this one.

The application is therefore refused. There will be an order for surrender pursuant to s. 16 of the Act 

of 2003, subject to any outstanding formal proofs on which the parties may wish to be heard. I will 

hear counsel on the precise form of order, on stay pending any appeal, and on costs.

I should add, because the evidence invites it, a final observation that is not part of the ratio. Nothing 

in this judgment is a finding that the inspection was misguided, or that Dr Keane is a person of bad 

character, or that the Irish Independent published without cause. Still  less is it  a finding that 

prolonged solitary confinement of mentally ill remand prisoners is acceptable. Those questions 

remain where they belong: with the authorities responsible for the prison, with the Council of  

Europe, and, if charges proceed, with the court that tries them. This Court’s question was narrower. 

It has been answered.

Order accordingly.

–––––

Approved: [Name] J.

23 September 2026
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These notes answer three questions put after delivery of the judgment of 23 September 2026. They 

are  not  a  second judgment.  They do not  vary  the  order.  They explain  how the  findings  on 

conscience, institutional time, credibility and motive were reached.

Prompt 1 — Moral weight and conscience

The question

In your judgment, Dr. Keane’s decision to disclose was driven by her conscience and her belief that  

institutional processes had become inadequate. At what point, if any, is an individual’s moral certainty—

even if it contradicts institutional process timelines—legally or ethically sufficient to justify breaking  

confidentiality? What role did human emotions, vulnerability, professional conscience, and the weight of  

individual responsibility play in your reasoning? Did you find yourself hedging or uncertain where the  

law required you to make a firm moral judgment?

The answer

Moral certainty is never, by itself, a legal warrant to break confidentiality. That is the first and last 

point the statute forces on the court. Guja and Halet protect conscience only after it has been filtered 

through channels, authenticity, good faith, public interest, detriment, and sanction. Conscience is 

the starting material of the case. It is not the test.

There is an ethical point, short of law, at which waiting becomes complicity. I accept that such a 

point exists. It is reached when the official already has reliable grounds that identifiable people face 

imminent, serious harm; the channel that was supposed to answer has refused or is structurally 

incapable of answering; and disclosure is narrowly aimed at that harm. Dr Keane believed she was 

at that point in late July 2024. I did not find that she was. The difference is not that I disbelieved her 

feeling of responsibility. It is that the feeling ran ahead of the evidence. Three months, a holding 

letter, and one informal account of one prisoner do not convert professional dread into exhausted 

process.

Emotion and vulnerability did real work in the reasoning, but not as a substitute for proof. The 

remand population — presumed innocent, often briefly held, often in acute distress — is not a 

rhetorical flourish. It is why the public-interest limb of Halet was easily met, and why an eight-year 

maximum feels severe. Professional conscience explained good faith. Eighteen years inside official 

channels, and a first breach of this kind, made “ideology” a poor account of motive. Individual 

responsibility explained why she identified herself and accepted the risk. None of that answered the 

channels question. Responsibility can be honestly felt and still mistimed.

I did hedge, and I should say so. The law required a firm legal judgment: surrender is not prohibited. 

It did not require a firm moral condemnation of the disclosure. I refused to supply one. The closing 

observation — that nothing in the judgment finds her of bad character, or the inspection misguided, 
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or the article published without cause — was not decoration. It was the place where I declined to let 

the legal conclusion pretend to be a complete moral verdict. If that is hedging, it is hedging in the  

only direction the executing court’s role permits. The firm moral judgment the question imagines, 

whether she was right to speak, belongs to the court that tries the official-secrets charges and applies 

Halet on a full evidential canvas. I was not that court. Pretending otherwise would have been the 

real failure of judgment.

Prompt 2 — Tacit knowledge and institutional proportionality

The question

Your judgment required assessing whether Mittelland’s institutional response was genuinely inadequate 

or simply slow. Courts appear to apply tacit knowledge about how institutions actually work—resource  

constraints, standard processing timelines, competing priorities—that doesn’t appear in written law. Did  

you find yourself explicitly reasoning about how institutions actually function versus simply checking  

whether formal procedures were followed? Where did you rely on practical, real-world understanding of 

institutional dynamics, and where did you stay within doctrinal legal reasoning? What implicit contextual  

factors did you consider?

The answer

I did not merely tick whether a report was filed and a letter came back. The whole dispute was about 

the quality of that interval. Doctrine tells you that public disclosure is protected when channels fail 

or danger is imminent. It does not tell you how many weeks a foreign justice ministry may sit with a 

120-page inspection report before “under review” becomes “inadequate.” That gap is filled by tacit 

knowledge of how governments actually move.

That knowledge did explicit work. I treated three months as ordinary processing time because that 

is how ministries absorb another State’s inspection: legal advice, operational comment, security 

comment, a draft that must survive a minister’s office. Dr Rossi confirmed it from the other side of 

the same world — Council of Europe reports commonly wait months. Dr Keane’s own eighteen 

years in the civil service were used against her case on this point, not as a smear, but as evidence that 

she knew what “review” looks like from the inside. The July letter was read as Delphic and 

unattractive, not as a refusal to engage, because institutions often protect room to manoeuvre by 

refusing both acceptance and denial. That is not in the Act of 2003. It is how official prose works.

I also used tacit knowledge of inspections themselves. An unannounced visit of five days produces 

records,  not  a  completed clinical  investigation of  every segregated prisoner.  That  is  why Dr 

O’Rourke’s affidavit was valued as a standards assessment and discounted as proof of an imminent 

suicide. I used tacit knowledge of journalism: three already-complaining families and a request for 

“general substance” is what a reporter can do in a short window; it is not a finding of systemic 

breakdown. I used tacit knowledge of leak investigations: they often start after publication. Timing 

is suspicious and consistent with a genuine official-secrets inquiry at once.

Where I stayed inside doctrine was the consequence of those findings. Once the interval was 

characterised as delay rather than collapse, Balmer, LM, and Article 15 of the Directive did the rest. 

Mutual  trust  is  not  a  sociological  claim that  Mittelland’s  prisons  are  well  run.  It  is  a  legal 

presumption that Mittelland remains a place where an Article 10 defence can be tried. I did not  

invent a judicial timetable for prison reform and then hold Mittelland to it. I refused to treat  

unfinished official process as a fundamental defect in a justice system.
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The implicit contextual factors were these: Ireland itself places prisoners in that facility, so the 

public interest is real and local; reciprocal transfer arrangements are diplomatically brittle, which 

explains both the confidentiality claim and the speed of the warrant; “operational priorities” is the 

phrase institutions use when welfare and security have not been reconciled; and an executing court 

that starts writing timetables for foreign ministries has stopped being an executing court. The tacit 

knowledge was used to characterise facts. The doctrine was used to decide what those facts are 

allowed to mean.

Prompt 3 — Credibility, contradiction, and motive

The question

Cross-examination created significant tensions in the witness testimony—each counsel suggested the  

witnesses were motivated by ideology, self-interest, or institutional loyalty rather than genuine concern.  

How did you assess credibility and motive across the affidavits and cross-examination? Did you find  

contradictions in the evidence, and if so, how did you weigh them? Did you develop a sense of which  

witnesses you found more credible, and on what basis? Were there moments where you had to judge  

someone’s character or intent rather than just their logical consistency?

The answer

Credibility was assessed witness by witness, then as a chorus. The affidavits were too aligned. Each 

moved from observed deficiency to the conclusion that this Court must refuse surrender. That is not 

proof of a conspiracy. It is proof that the witnesses had a shared forensic destination. Cross-

examination was used to separate what they had seen from what they needed the court to find.

Dr Keane was the most important witness and, on primary fact, the most reliable. Her account of 

who she contacted, what she said, and that she used her own name did not shift. She made the 

concessions that matter: no one authorised the disclosure; the July letter was a review, not a  

rejection; there was no timeline. I judged her intent, not merely her consistency. “Ideologically 

driven” did not fit eighteen years of working inside process and a first public breach. I found good 

faith in the Guja sense — no payment, no grievance, no appetite for celebrity. I separately found 

that she overstated exhaustion of channels. Those two findings can stand together. Honest motive 

does not ratify an honest mistake about timing.

Mr Walsh was credible as a journalist and limited as a verifier. I did not find him an “amplifier of 

unverified claims” in the sense of invention. I found selection bias and a circular starting point: the 

inspection report first, then sources who would be expected to agree with it. That is a professional 

limitation, not a character finding. I did not need to decide whether he is a good man. I needed to  

decide whether his article could be treated as a finding of fact. It could not.

Dr O’Rourke was professionally impressive and methodologically overextended.  The records 

review is specific and I accepted it. The leap to a clinical judgment about a prisoner he did not  

interview, and whose segregation reason the file did not explain, is where expert evidence becomes 

advocacy.  I  did  not  find  him  dishonest.  I  found  him  loyal  to  a  standards  framework  and 

insufficiently cautious about the word “imminent.”

Dr Rossi was the hinge. She was independent in the only sense that matters: her inspection was 

planned on the Council  of  Europe cycle and she did not  have Dr Keane’s specific  findings. 

Consistency between March and April is corroboration. The contradiction was not between two 

dates. It was between the affidavit’s story of necessary whistleblowing and the live concession that 

July sat inside normal timeframes, and that she herself did not go to the press because her role  

Keane v. Minister for Justice and Equality  ·  Page 3



THE HIGH COURT  ·  2026/JR/0847  ·  FOLLOW-UP REFLECTIONS

requires institutional propriety. I weighed that contradiction by preferring the concession. It was 

against the grain of the case she came to support. Witnesses who give the answer that hurts their 

side, in the box, are usually telling the truth about that point.

I did form a ranking, and it was not a ranking of virtue. On primary observation: Keane and 

O’Rourke  (they  were  in  the  prison).  On independent  corroboration  of  conditions:  Rossi.  On 

publication process: Walsh. On the legal conclusion that channels had failed: none of them, because 

that was not an expert question, and Rossi’s own timing evidence cut against it.

Yes, there were moments that required a judgment of character and intent. Good faith is a judgment 

of motive. “Not ideologically driven” is a judgment of character. Treating the four affidavits as a  

single forensic voice is a judgment about how people behave when they believe they are on the right 

side of a moral emergency. I made those judgments because Halet requires them. I tried not to make 

a larger one — that Dr Keane is a heroine, or a vandal of process. The evidence supported a 

narrower portrait: a conscientious official who saw real risk, waited some time, not enough time, 

and  spoke.  Counsel’s  competing  cartoons,  protector  versus  ideologue,  investigator  versus 

amplifier, expert versus advocate, were both too simple. The tensions in the transcript were more 

useful than either cartoon.

These reflections do not form part of the ratio of the judgment of 23 September 2026.
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